A  GUIDE TO POWERS OF ATTORNEY

INTRODUCTION

This leaflet provides general information about Powers of Attorney in particular Powers of Attorney and Welfare Powers of Attorney sometimes called “Living Wills”.    The information contained in the leaflet is simply meant as a guide and is not intended to be a comprehensive statement of the Law nor is it intended to be a substitute for proper legal advice from a Solicitor.   Austin Kelly & Co., Solicitors have a wide experience of advising clients on such matters.   The first meeting is always free and some or all of the costs in setting up a Power of Attorney or even for making a Will will be covered under the Legal Aid Advice & Assistance Scheme.

WHAT IS A POWER OF ATTORNEY ?

A Power of Attorney is a legal document whereby one person known as “the Grantor” appoints another person known as “the Attorney”, to make decisions and act for them either now or in the future.  Previously the Power of Attorney ceased to have effect when the Grantor became unable to look after their affairs through mental incapacity.   Since the introduction of the Adults with Incapacity (Scotland) Act 2000 a Power of Attorney can be a Continuing Power of Attorney and continue after the Grantor has become incapax  provided certain formalities are observed when setting it up.  A Power of Attorney can also be a Welfare Power of Attorney and give the Attorney power to make decisions about the welfare of the incapable adult.  If a Power of Attorney is to continue after the Grantor becomes incapacitated a Certificate must accompany the Power of Attorney confirming that the Grantor fully understands what is involved.

It is essential to obtain proper legal advice when considering granting a Power of Attorney. 

HOW LONG DOES IT LAST AND CAN

 IT BE WITHDRAWN OR CHANGED ?

A Power of Attorney lasts until it is withdrawn by the Grantor.   It can be changed by the Grantor at any time.   A Continuing Power of Attorney and Welfare Power of Attorney will otherwise last until death of the Grantor.  It is possible to grant a Power of Attorney for specific purposes which is not a Welfare or Continuing Power of Attorney and again such Powers of Attorney can be withdrawn by the Grantor at any time.

WHO CAN BE AN ATTORNEY?
Any person over the age of 16 years who has capacity to do so can be an Attorney.  Bankrupt individuals  cannot become Financial Attorneys although they can still be Welfare  Attorneys.   It is obviously important to appoint the right person and that he or she can be trusted to carry out the wishes of the Grantor and to act honestly.

WHAT ARE THE FUNCTIONS OF AN ATTORNEY?
The Attorney can be given power to do anything required by the Grantor but he or she can only do such things as are expressly authorised by the Grantor in the Power of Attorney document.  The Attorney is also obliged to comply with the 6 principles contained in the Adults with Incapacity (Scotland) Act 2000.

1. There should be no intervention in the affairs of the Grantor unless the Attorney is satisfied that the intervention will benefit the Grantor and that such benefit cannot be reasonably achieved without the intervention

2. The intervention must be  the least restrictive option in relation to the freedom of the Grantor whilst still being consistent with the purpose of the intervention.

3. The Attorney is obliged to take into account the present and past wishes and feelings of the Grantor so far as they can be ascertained by any means of communication.
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4. The Attorney must take into account the views of the nearest relative and primary carer of the Grantor, insofar as it is reasonable and practical to do so.

5. The Attorney must take into account the views of any other person appearing to the Attorney to have an interest in the welfare or financial affairs of the Grantor, insofar as it is reasonable and practical to do so.

6. The Attorney must insofar as it is reasonable and practical to do so, encourage the Grantor to exercise any skills he or she has concerning their property, financial affairs or personal welfare and to develop new such skills.  

The Attorney is under a legal obligation to comply with these principles

In addition the Attorney must keep records of the exercise of their powers.  A Financial Attorney must also account to the Grantor.

If necessary a Sheriff can require a Financial Attorney to be subject to supervision by the Public Guardian and/or to submit accounts to the Public Guardian.  The Public Guardian is an official who has certain duties and responsibilities under the Adults with Incapacity (Scotland) Act 2000.  The Sheriff can also require a Welfare Attorney to be subject to supervision by the Local Authority and/or report to the Sheriff on the exercise of his  or her powers. The Attorney is under an obligation to notify the Public Guardian if there is a change of address of the Grantor, or if the Grantor dies, or if there is any other event which results in the termination of the Power of Attorney.  He must also advise the Local Authority and Mental Welfare Commission of any change of address of the Grantor if he is a Welfare Attorney.  If the Attorney wishes to resign he must give written notice of the intention to do so to the Grantor and  the Public Guardian.  Any Financial or Welfare Guardian appointed by the Court or the Grantor’s primary carer and the Local Authority in the case of a Welfare Power of Attorney.

The Attorney  is specifically not allowed to misuse the Power of Attorney for example spending the Grantor’s money in ways not authorised by the Power of Attorney document  or in ways which will not benefit the Grantor.  To do so is a criminal offence and the Attorney could be liable to a criminal prosecution.

WHEN SHOULD A POWER OF ATTORNEY 

BE GRANTED?

Anyone with full legal capacity can grant either a Continuing or Welfare Power of Attorney or a Power of Attorney combining both  in order to prepare for a time when they are unable to make decisions for themselves.  For example when a person may suffer a stroke or a mental disorder which means they may be unable to look after their finances or welfare.  If that person is granted a Power of Attorney before losing capacity the Attorney will have the power to act for him or her.   This can be of particular benefit if the person is diagnosed with a progressive illness such as Dementia .  If an individual is diagnosed earlier he or she may grant a Power of Attorney while they still have the capacity to do so , the Attorney can look after the Grantor’s affairs when it is necessary to do so.

WHY WOULD IT BENEFIT ME TO GRANT

A POWER OF ATTORNEY?

A Power of Attorney is quick and easy to arrange.  Although it is necessary for a Continuing Welfare Power of Attorney to be intimated to the Public Guardian and the Attorney must consent to being appointed, there is no great formality involved.  It is relatively cheap to set up and you can include exactly the powers you wish to grant, no more, no less.  

WHAT IF I DON’T GRANT A POWER

OF ATTORNEY ?

It may be that  it will never be a problem.  It may be however that at some stage you become incapable of looking after your affairs.   If you do not have an appointed Attorney then it may be necessary for your relatives or the Social Work Department to make an application to the Sheriff for appointment of a Guardian under the Adults  with Incapacity (Scotland) Act 2000.   This can involve expense running into £1,0000,   The person appointed as Guardian may not be the person that would have been appointed as Attorney.  

WHAT SAFEGUARDS ARE THERE THAT

THE POWER OF ATTORNEY WILL NOT BE ABUSED?

All Continuing Welfare Powers of Attorney must be registered with the Public Guardian.  The Public Guardian will consider and investigate any complaints against Financial  Attorneys and make enquiries to ensure that the Attorney is acting in the Grantor’s interest.  The Public Guardian is obliged to keep a register of all Powers of Attorney granted on or after 2nd April 2001 and has power to monitor  the conduct of an Attorney even  if no complaint has been made.   Welfare Powers of Attorney are supervised by the Local Authority and the Mental Welfare Commission for Scotland.

HOW MUCH WILL IT COST?

At our first meeting we would be able to give you an indication of the costs. The cost may be wholly or partly met by the Legal Advice and Assistance Scheme and details of that can be provided at your first meeting.  It may therefore be entirely free of charge.

WHAT SHOULD I DO NOW?
If you wish to consider making a Continuing or Welfare Power of Attorney or a Will you should contact :-

Austin Kelly & Co.,

Solicitors

29 Bridgegate

Irvine KA12 8BJ

Tel: 01294 275215

Fax: 01294 272215

e-mail:   mail@austinkelly.net

