Overview of Sharia Law and Application 

1. To Whom Does Sharia Law Apply?
Since the introduction of a unified religious courts system in Indonesia in 1989, the principle that Islamic law extends only to Muslims has been applied.
 While this principle would appear to cover the application of Sharia law in Aceh, the LOGA (signed by the President 1 August 2006), may have extended the application of certain areas of Islamic law to non-Muslims.
(i) Muslims

The LOGA reiterates that Muslims residing or visiting Aceh (whether they are from Indonesia or other countries) are subject to the jurisdiction of the Mahkamah Syar’iyah as regulated by Qanun listed below.

· Every follower of the Islamic religion in Aceh is obliged to adhere to syari’at Islam.

· The Mahkamah Syar’iyah is the court of justice for all followers of Islam who are in Aceh.

(ii) Non-Muslims

While the LOGA guarantees freedom of religion and worship for those who do not follow Islam,
 non-Muslim residents or visitors (for example international workers or non-Muslim Acehnese) are required to honor the implementation of Islamic Syari’at.

· Any person who resides in or visits Aceh must honor (menghormati) the implementation of Islamic Syari’at.

While this provision is somewhat vague, it has been interpreted to mean that non-Muslims should not disturb the application of Sharia in Aceh, or interrupt those Muslims who do have positive obligations under the law (for example by smoking during Ramadan or establishing an office without a prayer room). 

Non-Muslims are, however, subject to certain provisions within the Islamic criminal law framework (see specifically the provisions highlighted in the table below). 
· Every person who is not a follower of Islam who commits a crime which is not regulated in the general criminal law (Kitab Undang-undang Hukum Pidana - KUHP) or criminal regulations outside the KUHP will be subject to the Islamic criminal law (jinayah).

· In case criminal offences are being committed by two or more people together, among whom there are non-Muslims, a perpetrator who is not a follower of Islam can chose and subjugate himself voluntarily to the (Islamic) criminal law (jinayah).

Non-Muslims living in or visiting Aceh will hence be subject to the Qanun provisions highlighted below, with the exception of gambling offences which is regulated under the Indonesian Penal Code. 
The Indonesian Penal Code defines gambling as a game where the possibility of acquiring profits depends on speculation, or because the player is smarter or more skilful; and includes betting on races/competitions or other games.
 The following penalties are applied:
· A maximum penalty of 10 years imprisonment or fine of up to 25 million rupiah for anyone who, without permission, deliberately promotes or allows gambling to take place and makes it as his/her livelihood, or intentionally involves themselves in a gambling business/enterprises.

· Revocation of business permission for anyone found guilty of promoting or allowing gambling to take place.

· A maximum four years imprisonment or fine up to 10 million rupiah for (a) anyone who commits gambling as described below; (b) anyone who participates in gambling in roads or public places, except where permission has been granted for such gambling to take place.
 

· If repetitive offences take place within two years, a maximum of six years imprisonment or fine of up to 15 million rupiah may be imposed.
 
 

2. The Sharia Police (Wilayatul Hisbah)

Qanun 11/2002 defines the Wilayatul Hisbah as a supervisory institution which is granted the role of warning, guiding and advising, so that the cases of contravention of this Qanun which are submitted to investigators to be followed up and forwarded on to the courts are cases that have been through a process/effort of warning/advice and guidance towards the offender. The Wilayatul Hisbah comprise two different groups: ordinary police who are given duties in the enforcement of Syariah; and civil government employee investigators.
 These Syariah supervisors are given two broadly defined powers under Qanun 11/2002. First, where there is sufficient reason to suspect there has been a contravention of a provision of the Qanun, the supervising officer of Wilayatul Hisbah ‘is endowed with the authority to rebuke/advise the offender’.
 Secondly, after attempts to rebuke the offender have been carried out and their behavior has not changed, ‘the supervising officer’ shall turn over the case of contravention to an investigating officer.
 

Civil investigators are government employees at the Provincial, Kabupaten or City level, appointed by the Governor.
 They have broad investigative and some enforcement powers outlined under Qanuns 5/2000 and 11/2002. Generally, civil investigators can among others things, receive reports regarding breaches of Syariah law; seize items; take fingerprints and photographs; and arrange witnesses and experts for trial. One important difference between the two Qanun is that Qanun 11/2002 does not include the power to ‘order a suspect to stop and to examine the suspect’s identification papers’.
 It should also be noted that the powers of the Wilayatul Hisbah will not extend to prosecutions, which fall within the authority of a new syariah Prosecution Office. Several of these provisions were reiterated in the LOGA.
· Investigations for enforcing syari’at Islam that fall under the authority of the Mahkamah Syar’iyah are as far as they concern criminal acts (jinayah) conducted by the National Police and Civilian Investigators.

· Investigations into and prosecutions of violations of Qanun are implemented by investigation officials and general prosecutors according to laws and regulations.

· The Governor and Bupati/Walikota in enforcing the syar’iyah Qanuns for implementing syari’at Islam can establish a Polisi Wilayatul Hisbah unit (‘Sharia Police Unit’) as part of the communal police unit.
 

3. The Mahkamah Syar’iyah
Cases involving Islamic family law, civil law and criminal law fall within the jurisdiction of the Mahkamah Syar’iyah.

· The Mahkamah Syar’iyah has the authority to investigate, pass judgment on, decide on and resolve cases that cover the fields of family law, civil law and criminal law based on the syari’at Islam.

· Further details regarding the three fields of law are regulated in a provincial Qanun.

· Court procedures of the MS are regulated by provincial Qanun.

4. Privileges and Immunity of UN Staff

Pursuant to the Convention on the Privileges and Immunities of the United Nations (13 February 1946), United Nations officials may be immune from legal process in respect of words spoken or written, and all acts done in the performance of their official duties. Such immunity does not extend, however, to acts done in non-official capacity. Further, staff members are expected to comply with local laws and honor their private legal obligations.  
The following table details those Qanun (regional regulations) which have been passed in Aceh regulating jinayah (Islamic crimes).

	REGULATION
	OBLIGATIONS
	ARTICLE
	SPECIFIC CRIMINAL BEHAVIOR
	PUNISHMENT
	ARTICLE

	Perda 5/2000 on The Implementation of Islamic Shari’a
	Requires Muslims to fully undertake their religious duties. 


	Art 4  (1)


	Failure to fully undertake daily religious duties.

	3 months imprisonment or fine of two million rupiah 


	Art 19 (1)



	
	Requires everyone to respect the implementation of sharia in Aceh.

	Art 4 (3)

Art 5 (1)


	Disrespect the implementation of sharia in Aceh.

	Ibid


	Ibid

	
	Requires Muslims to delay or terminate activities in prayer times to observe prayer.


	Art 8 (2)


	Refusal to delay or terminate activities for observing prayer.


	Ibid
	Ibid

	
	Prohibits non-Muslims from perform activities that may disturb Muslims in observing their prayers


	Art 8 (4)


	Disturb Muslims in observing their prayers.


	Ibid
	Ibid

	
	Requires everyone to prioritize virtue and  decency in their life interactions.

	Art 11 (3)
	Acting indecently. 


	Ibid
	Ibid

	
	Requires Muslims (male and female) to wear clothing that in line with Islamic teaching in the family or in the community life.


	Art 15 (3)
	Failure to wear proper clothing.
	Ibid
	Ibid

	Qanun 11/2002 on The Implementation of Islamic Shari’a in the Aspects of Aqidah (Theology), Ibadah (Rituals) and Syiar Islam (Islamic Festivals)
	Requires everyone to not disseminate deviant teachings.
	Art 5 (2)


	Dissemination of deviant teachings.
	2 years imprisonment and 12 lashes.
	Art 20 (1)

	
	Bans Muslims from apostasy and prohibits everyone from disgracing Islam.
	Art 5 (3)
	Converting to another religion

or disgracing Islam.
	To be regulated in a separate Qanun.
	Art 20 (2)

	
	Requires Muslims to perform Friday prayer.
	Art 8 (1)
	Failure to observe Friday prayer three weeks consecutively without a religiously legitimate reason.

	6 months imprisonment or 3 lashes.
	

	
	Requires public transportation services to provide facility and opportunity to the Muslim users to observe prayers.
	Art 9 (3)
	Failure to provide facility and opportunity for Muslims users to observe prayers
	Annulment of business permission 
	Art 21 (2)

	
	Requires everyone or business/enterprises to not provide Muslims, who have no legitimate religious excuse not to fast, with facility or opportunity to break their fasting during Ramadan.   
	Art 10 (1)
	Provide facility or opportunity to Muslims to break their fasting during Ramadan month.
	One year imprisonment or fine 3 million rupiah or 6 lashes and annulment of business permission.
	Art 22 (1)

	
	Requires Muslims, unless they have a legitimate religious excuse, to fast during Ramadan.
	Art 10 (2)
	Eat/drink publicly during the daylight hours in Ramadan month.
	4 years imprisonment or 2 lashes.
	Art 22 (2)

	
	Requires Muslims to wear Islamic clothing. 
Requires all government offices, educational institutions and community institutions to create a culture of Islamic dress. 


	Art 13 (1)
Art 13(2)
	Failure to wear Muslim dress. [Elucidation of Qanun 11/2002 defines Islamic clothing as clothing which covers the aurat (which for men is the knee to navel, and for women all parts of the body with the exception of the hands, feet and face), that is not see-through and which does not define the shape of the body)].


	Having given warning and advice by Wilayatul Hisbah, the repetitive offenders will be sentenced with ta’zir  (punishment) [punishment not yet specified]. 
	Art 23

	Qanun 12/2003 on [The prohibition of] Khamar (Liquor)
	Prohibits everyone from consuming liquor. 
	Art 5 
	To consume liquor and other similar things.
[Elucidation Art 26 (1) explains that ‘anyone’ here is a mature Muslim who lives in Aceh].
	40 lashes.
	Art 26 (1)

	
	Prohibits everyone or business/enterprises from producing, providing, selling, supplying, distributing, transporting, keeping, stocking, trading, presenting and promoting liquor and similar products.
	Art 6 (1)
	To produce, provide, sell, supply, distribute, transport, keep, stock, trade, present and promote liquor and similar products.
	Imprisonment between 3 months-1 year, and/ or fine between 25 to 75 million rupiah.
	Art 26 (2)

	
	Prohibits everyone or business/enterprises from assisting or jointly producing, providing, selling, supplying, distributing, transporting, keeping, stocking, trading and promoting liquor and similar products.
	Art 6 (2)
	To assist or jointly produce, provide, sell, supply, distribute, transport, keep, stock, trade, present and promote liquor or similar products.
	Imprisonment between 3 months-1 year, and/ or fine between 25 to 75 million rupiah.
	Ibid

	
	Prohibits international business/enterprises or those that employ foreign workers to do the same thing as above (Art 6)
	Art 7
	To assist or jointly produce, provide, sell, supply, distribute, transport, keep, stock, trade, present and promote liquor or similar products.
	Imprisonment between 3 months-1 year, and/ or fine between 25 to 75 million rupiah.
	Ibid

	
	Prohibits government institutions from issuing the permission of liquor supply for a hotel, motel, bar, restaurant, coffee shop, canteen, and other places.
	Art 8
	To issue permission to liquor supply.
	Imprisonment between 3 months-1 year, and/ or fine between 25 to 75 million rupiah.
	Ibid

	Qanun 13/2003 on [The prohibition of] Maisir (gambling)
	Prohibits everyone from gambling.
	Art 5
	To commit gambling.
	Caning between 6-12 lashes


	Art 23(1)

	
	Prohibits business/enterprises from allowing or facilitating gambling. 
	Art 6 (1)
	To allow or facilitate people to commit gambling.
	Fine between 15 to 35 million rupiah.

	Art 23 (2)

	
	Prohibits any person or business/enterprises from protecting gambling. 
	Art 6 (2)
	To protect/back up the gambling.
	Fine between 15 to 35 million rupiah.

	Ibid

	
	Prohibits government institutions to issue permission for gambling premises.
	Art 7
	To issue permission for gambling premises.
	Fine between 15 to 35 million rupiah.

	Ibid

	Qanun 14/2003 on [The prohibition of] Khalwat (usually defined as close proximity between a male and female who have no marriage or kin relationship, in a place or situation where intimate contact is possible)
	Prohibits everyone from committing khalwat.
	Art 5
	To commit khalwat.
	Caning between 3-9 lashes, and/or fine between 2.5 to 10 million rupiah.
	Art 22(1)

	
	Prohibits everyone, community group, government apparatus and business/enterprise from provide facilities to people committing Khalwat or protecting people committing khalwat.
	Art 6
	To provide facilities or to protect people committing khalwat.
	Imprisonment between 2-6 months and/or

fine between 5 to 15 million rupiah. 
	Art 22 (2)

	Qanun 7/2004 on the Management of Zakat (Islamic Alms)
	Requires rich Muslims to pay zakat to Baitul Mal (Islamic Treasury).
	Art 3
	Failure to pay zakat.
	Fine up to double of his zakat payment and all costs related to special accounting
	Art 38

	
	Prohibits anyone from producing a fake letter on the confirmation of zakat payment.
	Art 39 (1)
	Producing a fake letter.
	Caning between 1 to 3 lashes, fine between 500.000 to 1.5 million rupiah or imprisonment between 2 to 6 months.
	Art 39 (1)

	
	Prohibits anyone from using a fake letter on the confirmation of zakat payment.
	Art 39 (2)
	To use a fake letter
	Caning between 1 to 3 lashes, fine between 500.000 to 1.5 million rupiah or imprisonment between 2 to 6 months and compensate the loss incurred by that fake letter
	Art 39 (2)

	
	Prohibits anyone from abusing zakat funds or other religious properties. 
	Art 40
	To abuse zakat funds or other religious property.
	Caning between 1 to 3 lashes, and fine up to a double of the amount of abused funds 
	Art 40

	
	Prohibits Baitul Mal employees from misusing zakat payments.
	Art 41
	Misuse of zakat payments.
	Caning between 2 to 4 lashes or fine between 1 to 2 million rupiah or imprisonment between 4 to 8 months.
	Art 41
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� Law No. 7/1989 on Religious Court Art 49 states that the religious court is authorized to examine, decide and settle disputes at the first instance between Muslim people in the areas of marriage, inheritance, testament and gifting made in accordance with Islamic law, wakaf and shadaqah (donation).


� section 126


� 128


� art127 The Government of Aceh and the Kabupaten/Kota governments guarantee the freedom of religion, foster religious harmony, honor the values adhered to by the religious community and protect all religious communities in worshipping according to the religion they adhere to.


� section 126


� 129


� 129


� article 303(3)


� article 303(1)


� article 303(2)


� Article 303 bis(1)





� Article 303 bis(2)





�  (Art 15)


� (Art 14(3))


�  (Art 14(4)) see also Decision of the Governor on the Organizational Establishment and Work Plan of the Wilayatul Hisbah No. 1 of 2004.  


� (Art 15(2) Qanun 11/2002)


�  (Art 20(3c) Qanun 5/2000)


� 133-134


� 245


� 244 Conclusion: Being part of the Communal Police Unit, the establishment of the Sharia Police Units will have to follow the regulations on the Communal Police, which are provided for in Law 32/2004, the implementing GR 32/2004 on Guidelines for the Communal Police and in related implementing decrees of the Minister of Home Affairs. 





� section 128


� section 128


� 132


� Qanun are equivalent to Perda (Peraturan Daerah) used in other areas of Indonesia. Under the 2001 autonomy law, Qanun replaced Perda in Aceh. 





