hFamily Law with Professor Fainstein ~ 1st Term

An Introduction

- primarily statute-based

  - in a way, this makes organisation & research easier

  - however, it is also creates more problems (note HUGE casebook)

ex. Divorce Act:  divorce, custody, support (spousal & child)




    federal
ex. Family Maintenance Act:
custody, support (spousal & child)






provincial





also applies to non-married partners





occupation of the family home






financial disclosure

- child support is primarily dealt with provincially
ex. Law of Property Act:  what happens to marital home; co-tenancy

ex. Pension legislation:  both federal & provincial

ex. Child & Family Services Act:  child welfare & protection

ex. Adoption Act
ex. Domestic Violence & Stalking Act
ex. rights up death:  wills; intestate succession; homesteads.

Definition of Family Law:  the law of persons insofar as it concentrates on the rights of individuals and their family relationships.
- we will need to have a clear definition of a ‘family’

  - will define how rights flow (ex. same-sex partners)

- there is tension between these relations:

  A.  Between spouses
  B.  Between parents & children
  C.  Between the state & the family
A Brief History of Divorce
- First ground:  adultery of the woman

  - based on property & protection of property rights

  - totally fault-based

- Now we have no-fault divorces

  - ground:  breakdown of the marriage


- 1 year separate & apart


- proven grounds:


  a.  adultery


  b.  cruelty

- State supplants religion as guiding light in this area

- Support obligations are a relatively new concept

  - now we recognise that support should flow from cohabitation

Constitutional Aspects
Federal:

  s. 91(26):  power over marriage & divorce

Provincial:

  s. 92(12):  solemnisation of marriage

  s. 92(13):  property & civil rights

- feds need to govern to give consistency across the country

- solemnisation was given to provinces because of Quebec’s objections.  All provinces have their own ideas about the technical/procedural aspects of marriage.

- property & civil rights gives provinces power over property division, custody & support
  - feds also have jurisdiction, as custody & support are “necessarily ancillary” or incidental to power over divorce
- however, provinces have paramountcy.

What Does Power over Marriage & Divorce Deal With?
- essential capacity to marry

  - not already married

  - not too closely related

  - consent:  duress; mental handicap; age.

  - this area is totally governed by case law

- guidelines for child support enacted in 1998
  - meant to bring some consistency/uniformity to child support decisions across Canada

  - brought in under their ancillary power
- Manitoba enacted a similar statute, using amounts suggested in federal act

  - not conflicted, but supportive/co-operative

What Does Solemnisation Cover?
- technical procedures
- formal capacity (different from essential capacity)

- usually embodied in the Marriage Act
What Does Property & Civil Rights Cover?
- adoption; custody; tension between parents & children

- major element:  division of property
- alimony:  paid while couple is separated
- maintenance:  paid once couple is officially divorced
Paramountcy
- where provincial and federal legislation conflict, federal legislation should take precedence (under paramountcy doctrine), but normally feds are silent so provinces can ‘occupy the field’.

<pardon my saying so, but this constitutional law stuff seems totally wrong…the terminology is totally out-dated!>

Charter Issues
- normally centre on s. 2 (freedom of religion), s. 7 and s. 15 (equality)

Our Family Law System

- we have unified family law system, with its own procedural rules

- has comprehensive jurisdiction over all issues arising from dissolution of the family

- ancillary social services are necessary.  Integrated with social services.

- can impose mandatory mediation.  However, its benefits may be overrated.

  - parties are so emotionally unstable; may be pressured (especially over custody)

  - mediators are not required to level the playing field or make sure it’s a fair compromise

Marriage
Federal:  essential validity (governed by common law & the Marriage Act)

Provincial:  formal validity (governed by provincial statute)

Essential Validity
Three Components:

  1.  Sexual Capacity


A.  Identity (of gender ~ one man & one woman)


B.  Ability to consummate the marriage (not actual consummation)

  2.  Freedom of Consent


A.  Capacity to understand what’s happening


B.  Free from duress & mistake.  Voluntarily entered into.

  3.  Legal Capacity


A.  No prior existing marriages (bigamy, polygamy)


B.  Outside the prohibited degrees of consanguinity and affinity


  - consanguinity:  blood lines


  - affinity:  legally created relations


C.  Age
Definition of Marriage
Hyde v. Hyde (1866)

- marriage:  “the voluntary union of one man and one woman, to the exclusion of all others, for life.”
- reversed on appeal, on other grounds

- quite idealistic, even for the time (Victorian England)

What Happens if Contract of Marriage is Deficient?
1.  Void:  

  ex. two women attempted to marry

  - marriage never existed.  Done simply by a declaration of facts.  May be challenged by a third party, even after the death of one of the parties to the marriage.
  - court has no discretion
2.  Voidable:

  ex. one party drunk at the ceremony

  - here the court has discretion in deciding whether marriage is void.  Can only be challenged during the lives of the parties, and only by one of the parties.  Delays or acceptance of defect by the party causes discretion to kick in, saying that marriage is valid.  However, you can still get a divorce.

Consequences of Invalidity 
(From Hahlo, Nullity of Marriage, p.43)

	Impediment or Defect
	Effect on the Marriage

	identity of sex
	marriage void

	prior existing marriage
	marriage void

	relationship within prohibited degrees
	marriage void 

	informal marriage
	marriage void

	failure to comply with specific statutory formalities
	marriage valid, except where the applicable Marriage Act expressly, or by necessary intendment, decrees nullity

	non-age: either party below the marriageable age of the common law
	marriage void, except possibly where the applicable Marriage Act otherwise decrees, but capable of ratification by continued cohabitation after attainment of age

	insanity
	voidable, capable of ratification by continued cohabitation after recovery

	drunkenness or drug intoxication depriving the party of reason and volition
	voidable, capable of ratification by continued cohabitation after sobering up

	force, fear, duress
	voidable at instance of coerced party

	mistake as to the nature of the ceremony or the identity of the other party
	arguable whether void or voidable

better view: voidable at instance of the party in error, capable of ratification by mistaken party

	mistake as to qualities or attributes of the other party
	marriage valid

	fraud
	marriage valid, unless fraud induced a material mistake, i.e. mistake as to the nature of the ceremony or identity of the other party

	formally correct marriage contracted without the intention to establish a true marriage relationship (limited or extraneous purpose marriage such as an ‘immigration marriage’)
	marriage valid (controversial)

	impotence
	marriage voidable at the instance of either spouse


Civil Annulment
- annulment is also a civil remedy open to us.

- governed by old English act from 1857, Matrimonial Causes Act
  - court may declare that marriage never occurred due to a pre-existing defect
- little-known area of the law

Essential Validity
Three Components:
1.  Sexual Capacity
  A.  Gender (makes the marriage void)

See Corbett v. Corbett:  man wants marriage annulled because supposed female partner was, at the time of the ceremony, a man.

  - Mr. Corbett was not mistaken ~ he knew ‘she’ was undergoing a sex change 


  - they stayed together for 8 years


  - remember:  this case has nothing to do with mistake; everything to do with cutting his losses.


  - test:  biological test ~ chromosomes, at time of birth.

  - Thus, sex change operations do not alter gender (at least in England)

But see Ontario’s approach:  B. v. A.

  - Issue:  whether B was a man within the statutory definition so he could qualify for support payments


  - B was born a woman.  But she undertook a therapy program which ‘altered’ her gender.  She acted as a man in the family.  Had not altered genitalia.


  - A & B had been together for 20 years.  Once again, not a case of mistake.


  - Court held that you would have to have radical & irreversible surgery/changes to reproductive organs.

  - B did not qualify here.  Mrs. Corbett may have qualified, except for the fact that most sex changes can be reversed (can stop taking the hormones)


New issue:  same-sex relationships (M. v. H.)


  - Charter challenge under s. 15.  Test used:



1.  Does the legislation draw a distinction?



2.  Does this distinction impose a burden or deny a benefit (Is it discriminatory?)



3.  Is discrimination based on enumerated or analogous ground?


  - it’s one thing to treat married and unmarried people differently.  The problem here arises because the Act extended to unmarried heterosexual couples.  Their inclusion made justification of exclusion of same-sex couples much more difficult.

  - this distinguishes it from Egan, where benefits of the Act accrued only to married (not common-law) couples

  - Court found Act’s definition of spouse was discriminatory

  - only applies where distinction is made between unmarried opposite sex cohabitees and same-sex couples, not between married & unmarried couples.

  NOTE:  now they qualify for support.  That does not mean that they will get it.

  B.  Ability to Consummate the Marriage

- focused on ability, not on proof of actual consummation

- makes the marriage voidable, not necessarily void.  Court has discretion.


- what do we mean by ‘consummation’?  Heterosexual sex.


  ex. impotence


- factors the court may consider:
whether it is physical or psychological






whether severe or incurable






can be particular to the couple (your impotence does 





  not need to be global, just local)







cannot be temporary (must attempt therapy or 






  possibly surgery)


See W. v. W. (PEISC, 1987)


  - married for just over a year


  - at the time of the marriage, wife is pregnant with husband’s child


  - after the wedding, woman is unable to have sexual relations with husband for psychological/emotional reasons.


  - husband petitions for divorce; wife asks for an annulment

  - court looks at above factors (no therapy attempted, look to past history, appeared to be psychological, seems to be temporary)

  - if wife tried therapy & it failed, court said that it would qualify as an inability to consummate

  - however, court exercises its discretion & decides NOT to grant the annulment


  - what the worst that happens?  You go & get a divorce.


  - bias in the court favours a finding of marriage.


  - major factors:  didn’t try therapy; took a long time to bring an action in court; effect of illegitimacy on child.

2.  Freedom of Consent
  A.  Capacity to Understand

ex. provisions for certification of mentally handicapped to prove that they understand the contract they’re entering into.


- lack of mental capacity makes marriage voidable (ex. temporary lack of lucidity ~ like drunkenness, psychoses & schizophrenia)…court may exercise discretion.  Biggest factor:  acting quickly.

See McElroy:  78 years old, quite ill; stayed in hospital.  A few days before his death, he got married & changed his will.  No longer benefited his nieces, but his new wife.


  - nieces sue; want to set aside the marriage & reinstate the old will.


  - shows duality of mental capacity…not enough to make a will, but enough to get married


  - marriage erases all previous wills.  Now dies intestate.  Look to the statute to see who gets what.


Also see Demeyer v. Hudmea (1983, MBCA):  Deals with Mental Health Act.  Goes to show duality of mental capacity once again.  Need high level to manage your affairs, low level to marry.

  B.  Voluntariness

See S. v. S. (1988, Ont.):  girl, 16, to marry a man so he may gain citizenship (paid girl’s parents to do so).  Parents need to sign consent form, because she was under 18.  Was this consent valid?

  - parents’ = yes

  - daughter’s = never consummated; never lived together.  Claims duress.


- court doesn’t care why you get married, but that you understand what marriage is.  Won’t look at parents’ reasons for consent.  Also don’t care that marriage was never consummated ~ there is no question of ability here.


- only issue left:  duress.


  - look at her age (16), maturity level, vulnerability (had suffered past sexual abuse), timeliness of application to court (very short), period of cohabitation (none), whether she had ratified the situation (no).


- annulment granted on the basis of duress

Before this, the landmark case was Buckland v. Buckland

- goes much further in describing duress


  - require fear

  - needs to be objectively reasonable

  - must arise from external factors

  - fear of harm to your person (physical violence)

- made duress very hard to prove

S. v. S. softened Buckland, made it a much more subjective test.

Must also be free from MISTAKE.


Mistake:  a mental reservation that goes to the identity of the person or the nature of the ceremony, not to the attributes of the individual.

- this is a more historic ground…when identity actually meant something (said a lot more about character)


- Mistake as to Ceremony:  See Nane v. Sykiotis

  - woman did not speak English.  Thought she was going to a betrothal ceremony, not a civil marriage.


  - now seeks an annulment


- Limited Purpose Marriages

  See Iantsis v. Papatheodorou (1971, Ont. H.C.)



- woman wants marriage annulled, stating husband only married her for immigration purposes



- court denied the application.  Mistake must go to the nature of the ceremony or identity of the individual.  Does not cover either fraudulent or innocent misrepresentation.

  See Said v. Said (BC, 1980s)



- man married in England in a Muslim ceremony.  Gets a marriage in Canada for immigration reasons.



- when wife finds out, she wants an annulment.



- cannot claim bigamy, as marriage in England was not officially recognised.



- bride & family sue for damages


- court dismisses claim.  She consented freely.  Damages for deceit will only flow from bigamy (because even here she can get a divorce & qualify for support.  May rely on other legal mechanisms, which are not available in cases of bigamy.).
3.  Legal Capacity

  A.  No Prior Marriages

- bigamy & polygamy are not allowed.  In fact, they are indictable offences under the Criminal Code (bigamy ~ s. 290; feigned marriage ~ s. 292; polygamy ~ s. 293; offences against conjugal rights).


See Hassan v. Hassan:  married in Egypt.  At that time, polygamy would have been acceptable, but that option was not exercised.

- husband goes to Egyptian Consulate & proceeded with Muslim divorce.


- wife goes to Ontario court


  - husband argues:  you don’t recognise this type of marriage





  we’re already divorced


- court says that wife has a right to a Canadian divorce.  


- Said possibility of polygamous marriage is transformed into a monogamous relationship when they agreed to abide by our laws.

- said husband’s divorce was not valid; needed to be from Canada.  Jurisdictional issue.


One other problem:  when partner disappears.  Cannot divorce them.

- Presumption of Death Act:  after missing for 7 years, remaining partner can get a court order declaring the other person dead.

- they may get a divorce or have partner declared dead, in order to settle the estate.  However, this type of order does not automatically trigger life insurance payout.

  B.  Outside Prohibited Degrees

- Marriage Prohibited Degrees Act

  - parties who are related lineally by blood or adoption or parties who are brother & sister by blood or adoption cannot marry each other.


  ex. so Woody Allen can marry his wife’ step-daughter.


  - these categories are very narrow (don’t marry your brother/sister/parents/grand-parents/kids)

  C.  Age

- at common law, girls can marry at 12 & boys can marry at age 14.


- if age requirements not met, would render marriage void.

Formal Validity
- the province’s jurisdiction
- 14-16:  the court must approve
- 16-18:  the parents must approve
  - don’t go into why the parents are approving (remember S. v. S.)

See Underwood case:  both people were under statutory minimum age.  Now applied for an annulment.  Supreme Court said that provinces were intra vires their jurisdiction.  Marriage was void.

Re Fox:  What if parents won’t consent?  Go back to courts’ parens patriae jurisdiction.  Court, from ages 16-18, can look to see if consent is being unreasonably withheld & dispense with that requirement.
Re A & T:  15-year-old girl applied to court to get married.  Permission was granted, because it was only a matter of time & marriage would go ahead anyway.  Parents consented.

Al-Smadiv v. CFS (1994):  14-year-old girl applied to marry a 27-year-old man studying engineering at the U of M.  Court looked at cultural differences & underlined the Canadian value of education.  Approval withheld.  However, judge divulged when it might grant consent ~ if girl was pregnant.  Two months later, girl came back pregnant.  Consent was granted.
Freedman v. Smookler:  married in a Jewish ceremony.  Thought it was a valid marriage.  Then husband died.  Children try to unravel marriage in order to disinherit the wife.  Court needed to decide how long people could go on without formal validity.  He had done it in good faith, believing the ceremony created a valid marriage, and she relied on it.  They cohabited.  The community regarded them as married.  The parties had always held themselves out as husband & wife.
 - see curative provisions in Manitoba (s. 29)…need only live together one year as husband & wife and all defects re: formal validity are cured, except consent (may stay together until you are able to consent & ratify then).
NOTE:  need not have proof of consummation to utilise these curative provisions.  Thus, not required federally or provincially.

- the balance to Freedman ~ Re Lin:  young couple gets married in a traditional Chinese ceremony.  No attempt at formal validity.  Court found that marriage was a nullity; could not qualify for curative provisions.  REMEMBER:  here it is the parties approaching the courts, thus they may be more flexible (unlike in Freedman).

A Note about Annulments
- annulments are a discretionary remedy.

- factors the courts look at:

  - timeliness (of the application)

  - cohabitation
  - effect on third parties
  - holding themselves out as married
- always remember you still have the possibility of getting a divorce.

Cohabitation

- living together without being married
- may be legal barriers to one or both partners being married; may be a ‘trial marriage’; may reject/disdain the institution of marriage; may believe no legal rights or obligations are involved.

- of course, people may sign something like a prenuptial agreement to avoid support obligations

Property:  cohabitees have no automatic entitlement to property; need to rely on the doctrine of trusts (ex. constructive trust), which is within the domain of the province.

  - this is unlike married people, who do have this automatic right.

  - need to go to court to get this remedy.  It is expensive & complicated.

Children:  you owe a duty of support to all your biological children.  Not affected by marriage vs. cohabitation.
Spouses:  spousal support obligations are not quite the same.  Changed recently with M. v. H.
  - before, you needed to show a specified period of cohabitation & a degree of dependence or children of the union.

  - we are now trying to remove some of these obstacles

- same-sex couples are supposed to be treated the same as heterosexual common-law relationships/cohabitees.

Divorce
- no civil divorce prior to 1857

- Divorce & Marital Causes Act
  - introduced the idea of civil divorce & annulment

  - grounds for divorce:  adultery, cruelty, incest, desertion

- 1925:  first Divorce Act enacted in Canada.  Basically revolved around adultery (the main ground).

- 1968:  introduction of no-fault divorces.  Three years of separation or 5 years if you are the deserting party.

  - other grounds:  (physical or mental) cruelty ~ includes bigamy, bestiality, sodomy, homosexuality or rape.

  - still very fault-based.  This blame carried over to the support order.  Finding fault had an economic advantage.

- 1986:  only one ground for divorce ~ marriage breakdown
  - how do you prove this?


1.  Adultery

2.  Cruelty

3.  One year separate & apart
- support has nothing to do with findings of adultery or cruelty.  Ground is still ‘marriage breakdown’.  Only advantages to claiming adultery/cruelty:


1.  Don’t need to wait.


2.  Need for people to have public recognition that it was not their fault.


3.  May go to other issues (ex. parenting rights/custody).
- no-fault divorces are inexpensive to litigate
  - parties should be able to fill-out the form by themselves & get the divorce themselves

  - of course, this does not include property or custody battles

- these people are going through the most chaotic time of their lives:

  1.  emotional

  2.  economic 

  3.  parenting

  4.  legal

  5.  community

  6.  psychic

~ see Payne article.

Jurisdiction of the Divorce Act
Three Problems/Conflicts That Arise:

  1.  Choice of Law ~ which laws should we use?
  2.  Jurisdiction ~ should we even be hearing this case?

ex. Kornberg:  hold property in MN & MB.  Each spouse started divorce proceedings in different jurisdictions.


- Test:  forum conveniens…forum which is most convenient/reasonable

- in Kornberg, they allowed both actions to proceed.


ex. cases involving children:  courts are loathe to give up their jurisdiction…flows from their parens patriae power.  Don’t want any harm to come to the child.

  3.  Recognition ~ should we enforce divorces/judgments from other places?

- normally resolves by reciprocal agreements (almost like treaties)

Recognition of Foreign Divorces
Issue:  should we accept divorces issued in other countries?
- problems with custody, property arrangements

- our guidelines are set-out in s. 22 of the Divorce Act:
  (1) A divorce granted, on or after the coming into force of this Act, pursuant to a law of a country or subdivision of a country other than Canada by a tribunal or other authority having jurisdiction to do so shall be recognised for all purposes of determining the marital status in Canada of any person, if either former spouse was ordinarily resident in that country or subdivision for at least one year immediately preceding the commencement of proceedings for the divorce.

  - same residency requirements
  - want to discourage ‘venue-shopping’
  - s. 22(2):  creates a domicile for women (had not existed before 1968)


- we want people (either spouse) to be able to institute proceedings where they are residing.

  - s. 22(3):  states that the common law is still in full force; may still be relied upon.


- obviously, common law was most useful before 1968
- common law depended on domicile & required a real & substantial connection between petitioner & jurisdiction
- Divorce will not be recognised if…
  - there was fraud (ex. you lied about how long you’d lived in Nevada)

  - it would constitute a denial of natural justice (ex. no notice)
  - it would be against public policy
Holub v. Holub
- married to Maria in the Ukraine

- divorced in West Germany; remarried (to Martha)

- now emigrated to Canada; causes Maria to immigrate to Canada & wants to be with her again

- now wants divorce to be declared invalid ~ thus rendering subsequent marriage to Martha invalid ~ no property rights would flow.

- court won’t let him get away with it.  Declared that West German divorce & subsequent marriage were valid.
Indyka case (from UK)

- expanded the test to include a ‘real & substantial’ connection between either party & the jurisdiction
  - downplays need for proving domicile.  Makes it easier to get a divorce.
Where ‘Real & Substantial’ Connections Have Been Found:

- wife had house there for one year

- worked there for over a year

- one party is a national of the jurisdiction (however, if you are not a national it is not fatal to your claim)

- not enough that you were married there or that other decrees have been issued by people in that country.

Religious Divorces
- in the statute (s. 22 of the Divorce Act), ‘other authority’ can mean religious divorces
  See Schwebel v. Unger (SCC) ~ recognised an Israeli “get”

  See Qureshi (UKCA) ~ recognised an Islamic “telak”

The Doctrine of Preclusion
- in Holub, there were other factors at play.

  - he received a benefit from the divorce (able to remarry); cannot now go back & claim that it was invalid.
A Summary of Residency Requirements
- divorces granted after July 1986 on basis of ordinary residence of either spouse for 1 year prior to commencement of proceeding.
- divorces granted after July 1, 1968 on basis of wife's domicile
- divorces granted according to common law rules depended on:

  a)  domicile of parties; OR

  b)  real and substantial connection of petitioner
NOTE:  the lowest threshold/easiest test is “ordinarily resident” under the Divorce Act.

  - under common law, it is easier to show real & substantial connection than to prove domicile

Jurisdiction Within Canada
- see s. 3 of the Divorce Act:

  - either spouse ordinarily resident for 1 year immediately preceding the commencement of proceedings (s. 3(1))

  - either spouse may commence proceedings in either province (need not bring the action in the place where you are ordinarily resident)

  - s. 3(2) and s. 3(3) dictate the procedure if more than one proceeding is filed.


- the petition which will commence proceedings first takes precedence

- what if they both file on the same day?  Federal court is seized with jurisdiction (though couple may come to an agreement about which jurisdiction to use).

What is Meant by ‘Ordinarily Resident’?
See MacPherson v. MacPherson
  - had lived seven months in Nova Scotia

  - wife returns to Ontario & files for divorce

  - ordinarily resident = where a person customarily or regularly lives.  You may change your residency in a day.

  - not a question of a permanent commitment.  However, it does not include casual residence.  Intention to make a home is required.

  - court decided that she was not ordinarily resident for the requisite one year period.

NOTE:  Absence during the one-year period may not necessarily be determinative.  Need corroborative evidence of your state of mind.

Jurisdiction for Corollary Relief
- corollary relief = custody, property division, support
- see s. 4 of the Divorce Act
  - only need to live there one day with the intention of staying (don’t want to make people wait for this type of relief)

  - if two applications filed, the one which will commence first takes precedence

  - you may also agree on a jurisdiction

  - here, residency is almost immediate
What if You Want to Transfer Proceedings?
- s. 6:  court is concerned with where the child is substantially connected
  - a discretionary jurisdiction

See Palahniuk v. Palahniuk:

  - Mrs. Palahniuk moves to Ontario with the children.  Now seeks to transfer proceedings.  At first instance, her application was denied.  This was reinforced on appeal.  No transfer.  Jurisdiction remains with Manitoba.  Had moved in violation of the interim custody agreement.  She is obviously acting in bad faith here.  She is trying to hijack these proceedings for her benefit (to the detriment of the father)
What if You Want to Vary an Order?
- First thing you must show is a substantial change in circumstance, in order to avail yourself of a variance proceeding (a.k.a. material change)

- residency requirement is akin to that of corollary relief.  No minimum time period.

- see ss. 5 & 7.

Provisional Orders
- governed by s. 18(2).

A Recap
1.  Jurisdiction for Divorce
  - 1 year

2.  Jurisdiction for Corollary Relief
  - resident in province

3.  Jurisdiction for Transfer
  - where children have a substantial connection

4.  Jurisdiction for Variation
  - ordinarily resident

5.  Provisional Orders
  - where you have a jurisdiction issue ~ must be confirmed (s. 19(7)).

Grounds for Divorce
- Okay, now we know when we are legitimately before the court.  Now what haw to be shown?

- only 1 ground:  marriage breakdown (no-fault)
  - three ways to prove it:

1.  One year separate & apart

2.  Adultery

3.  Cruelty
- s. 8 lays out this framework

- for #1, either party may bring the action
- under #2 or #3, the adulterous or cruel spouse may not originate the proceeding
NOTE:  s. 9 ~ duty of the lawyer is to promote reconciliation where appropriate.

- Grounds #2 & #3 are immediate (once you can prove it)

Adultery ~ s. 8(2)(b)(i)
- adultery requires heterosexual sex
  - does not include same-sex affairs (Y.B. v. J.B., 1989 ABQB), though these may qualify as cruelty.

  - does not include masturbation by co-respondent (Sapsford)

Harasyn v. H. & Stroeder (1970s)

- need proof on the balance of probabilities that is consistent with the adulterous act having happened, and is inconsistent with any other rational conclusion
  - quite a high standard
- can’t just be circumstantial or have a good explanation

- fairly strict test because there is an impact on the co-respondent & the broader community
- closer to the criminal standard

- note:  there was an allegation of cruelty as well.  Court found that cruelty had taken place.

- if you stay with the adulterous or cruel person, you may lose your ground(s) for divorce (barred because she condoned these acts)
- however, court may lift this bar if it is in the public interest to grant the decree.
* This does not mean that the court can grant a divorce on the basis of public interest *
Burbage (1985)

- wife contending husband was cruel; husband alleging that wife had been adulterous.

- husband had hired a private investigator to trail his wife

  - found that she & co-respondent had spent nights together

- court said, to build a prima facie case, adultery requires:

  A.  Opportunity; and

  B.  Inclination
- defendant simply denying it is not good enough; must prove it on a balance of probabilities (ex. medical records of impotence)

- adultery found here.  Decree nisi granted.

- looked at cruelty allegations in the counter-petition

  - “physical or mental cruelty of such a kind that renders intolerable continued cohabitation”
- is this test subjective or objective?

  - must ask, “Did Mrs. Burbage find it intolerable?  Would it be cruel in the view of a reasonable person?”

  - must prove both intolerability (subjective) and cruelty (objective)
- need not prove intent of cruel party, but it must be more than mere incompatibility
  - no mental element (like a mens rea)

  - may be unconscious

- look to when it happened, if it happened repeatedly, how serious/grave & weighty the conduct was.

Post-Separation Adultery
- if, while you are separated you meet someone else, that is still adultery.  Though you are not cohabiting, you are still legally married.  Need no longer wait for the full year to pass.  See Horvath v. Fraess.

Cruelty ~ s. 8(2)(b)(ii)
Knoll v. Knoll (1970, Ont. C.A.)

- first cruelty case decided under new Divorce Act.  Provisions less stringent now.

- husband was drunk; beat his wife.  This went on for many years, with many medical & emotional ramifications for the wife.

- old test required proof of danger to life, limb or health.  This test was employed by trial judge.  Made no finding of cruelty.

- overturned on appeal.  Definition/test was relaxed.

- New Test:  grave & weighty conduct which renders intolerable continued cohabitation
  - conduct = objective
  - intolerability = subjective
- may be verbal or physical abuse

- moves to a more liberal test
Example:  Jaworski (1973, Ont. S.C.)

- wife alleging cruelty

- husband says wife condoned the acts of cruelty (the last of which occurred in 1964), thus she cannot rely on them.

- wife then relies on his act of cruelty toward their daughter, which occurred in wife’s presence.  She also suffered threats of physical violence afterwards.
- relying on husband’s cruelty to another (alleging mental cruelty)
- court had to decide whether this was possible

  - cannot rely as grounds for divorce on past acts which were condoned, but a single act after those acts were committed becomes more grave & weighty.  Easier to find cruelty this way.

The Role of Statute
- s. 11(2) deals with condoned acts of cruelty
- remember however that court may lift this bar out of the public interest
  - still not reviving those condoned acts
  - also, not a separate ground for divorce
  - this is rare.

Post-Separation Cruelty

N. v. N. (1976, MBCA)

- husband & wife separate; after this time husband commits cruelty against his wife.

- acts of cruelty occur after their separation.  Could she rely on this?  Yes.  Just like post-separation adultery
  - alter test slightly:  would it render recommencement of cohabitation intolerable?
- reaffirms objective/subjective nature of the test for cruelty.

What Will Not Count
Turner v. Turner (1990):  tried to separate from family & friends; gave her migraines.

Y.B. v. J.B.:  alleged husband was a homosexual

Barren v. Bull:  wife demanded that they have a child.  Husband petitioned for divorce on ground of cruelty.

Another Example of Cruelty
- where wife insisted that her 17-year-old son accompany them on their honeymoon.

Separation ~ s. 8(2)(a)
- easiest to prove.  Simply need affidavit evidence.

- problem:  question of intention; intend to live separate & apart with a view to divorce?
- date of separation makes a big difference when it comes to division of marital property

  - separation date = valuation day
See Dhillon v. Dhillon
- wife visits India with daughter; after one year, husband serves her with divorce papers.

- court decides that unilateral intention is good enough
Carlson v. Hacker (BCSC, 1998)

- focused on date of separation

- lived separately for work-related reasons.  Still communicated; saw each other frequently.

- couple couldn’t decide on separation date

  - husband said June.

  - wife said December

- court sided with wife

Rushton v. Rushton
- a case of living separate & apart while still under the same roof
- husband & wife were caretakers of a building; condition of their employment was living together.

- pre-1968:  “separate & apart” ground required three years of separation

- court decided that “separate & apart” could be met where:
  - they have separate lives
  - no sexual relations
  - live in separate rooms
  - perform no services for one another
- here, husband paid maintenance to the wife

- court also looked to economic circumstances
  - there was:


- a withdrawal from marital obligations

- intent to destroy the marital consortium

- physical separation
- problem:  may be conniving grounds
Dupere v. Dupere
- not successful in claiming “separate & apart” while still living together
- no economic necessity (as in Rushton)

- move together twice ~ good opportunity to separate

- stopped having sexual relations; severe incompatibility; lived in separate rooms; she provided no domestic services; he provided her with a weekly allowance; they communicated with each other about the kids.

- they stayed together because of the kids.  Good reason, but not grounds for divorce.

- see checklist of factors considered (p.4-26):

  “(i) Spouses occupying separate bedrooms.

  (ii) Absence of sexual relations.

  (iii) Little, if any, communication between spouses.

  (iv) Wife providing no domestic services for her husband.

  (v) Eating meals separately.

  (vi) No social activities together.

It is probably not necessary to establish all six elements in each case and each case must stand or fall on its own merits.”

Skene v. Skene
- seem to meet all the criteria, except that she does his laundry
- the underlying issue:  is this case to be decided under the Marital Property Act of 1977?  We want to find that the separation date was later so the act could apply.  This is probably why the laundry was so important.

- this could should probably be confined to its facts.

Bars to Divorce
- outlined by s. 11:

  11(1)(a):  collusion will result in dismissal

  11(1)(b):  arrangements must be made for children
  11(1)(c):  connivance or condonation of adultery or cruelty, unless bar should be lifted in the public interest.
Collusion ~ Defined in s. 11(4)
Milne v. Milne (1970, Ont. CA)

- definition:  conspiracy for fraudulent purposes
- court decided that there was no collusion (agreement commit adultery) here
- it is also not collusion if person asks you to petition for divorce on grounds that they cannot use themselves.  See Bourgoyne:  it is not collusion to agree on how to petition the court.

- it is also not collusion if the guilty party provides the other with evidence of his guilt.  See Menor.

- it is also not collusion where one side pays for the other’s lawyer.  See Tannis v. Tannis (1970s, Ont. H.C.)

- collusion definitely has a mental element; both parties must be on the same wavelength in fooling the court.

Connivance
- like entrapment.  Doing something or passively assenting to make the other person fall into the trap.
Hechter (1954)

- man tells wife he’s going fishing all weekend.  Instead, hires a private investigator & follows her on an adulterous rendezvous.

- wife alleges connivance

- court says, No.  Connivance requires:
  1.  Intention.

  2.  Encouragement or promoting of adultery.
- there is a ‘guilty mind’ requirement
Condonation ~ ss. 11(1)(c), 11(2), 11(3)
- like forgiveness
Three Requirements:
  1.  Knowledge by the innocent spouse of the guilty act
  2.  Intention to forgive
  3.  Reinstatement of the guilty spouse into the marital position
- established in Leaderhouse v. Leaderhouse (Sask. QB)

  - involved a petition on cruelty

  - held that post-separation sexual relations did not constitute condonation in this case
  - onus is on the petitioner to show no condonation
  - must have intention to forgive & be reconciled

NOTE:  a lot of biases come into play here.

Public Interest
- a ‘safety hatch’

- applies only to condonation & connivance (see s. 11(c))

- DOES NOT APPLY TO COLLUSION
  - collusion amounts to defrauding the court…which is never acceptable or in the public interest.

Blunt v. Blunt (1943, HL)

- factors considered when court deciding to exercise its discretion & grant a divorce even where bars of connivance or condonation come into play
- Considerations:

  1.  Children *most important*

  2.  Effect on Co-respondent (party with whom misconduct has occurred)

  3.  Possibility of reconciliation
  4.  Ability to remarry & live respectably (interest in promoting remarriage)

  5.  Interests of the community at large

Allan v. Allan (1971, BCCA)

- divorce sought on grounds of wife’s cruelty, however, the husband had condoned them.

- court still granted the divorce, despite the condonation, in the interests of the public.
Most likely consideration ~ interests of the child(ren) (s. 11(1)(b))

See Money v. Money
  - reasonable arrangements must be in place for the children and the court can properly examine these arrangements

  - divorce not granted.  Court does have discretion.  Weren’t satisfied that criteria had been met.

  - criteria laid out in s. 15(8) of the Divorce Act; need to look to Child Support Guidelines
[From Lisa’s notes…

Other Considerations:
  6.  Failure to make religious arrangements (s.21.1)

  7.  Child support must be reasonable

- table tells us what is reasonable


- can still have bar if payments are not being made, etc.

Back to Money v. Money (1987)

  - shows court is not reluctant to halt proceedings if support is not adequate

  - court held reasonable arrangements for children must be made

  - reasonableness is the concern of the court

  - s. 15(5) criteria were considered

  - independent legal advice will make the courts less willing to review the arrangements
Geddert v. Geddert (1993)

- parties agree to alter childcare on a monthly basis

- father agreed to pay $500 when child lived with mother

- independent legal advice

- all terms of custody granted; divorce stayed ~ trial judge did not believe these were reasonable arrangements.

- CA stepped in and said that the court should not review the arrangements when there is full disclosure & independent legal advice
  - discretion cannot be exercised for minor adjustments
  - this case creates a limitation on intervention
Harper v. Harper
- father makes $42,000/year

- mother lives on welfare, with two kids

- mom agreed to $700/month in child support ($350 per child)

- court stayed proceedings; were not convinced payment level was reasonable
- court also looked at support arrangement ~ did not have an escalation clause

- found that the needs of the children were $400 more than father’s contribution

NOTE:  special considerations (like disability, etc) might be a reason to go outside of the tables (s. 15.1)

Religious Divorces
- act has mechanism to encourage religious divorces (s. 21.1)

ex. Jewish marriage

  - have to obtain a “get” as a religious divorce

  - only husband can initiate this process

- Act says proceedings can be stopped if your spouse has the ability to get the religious divorce and you don’t
  - however, if there is a reasonable cause for refusal ~ court will not step-in
  - if it is an unreasonable cause, the court will step-in
- remember to ask about it BEFORE divorce is granted (otherwise leverage is gone).
Mediation
- communications cannot be used ~ they are privileged negotiations

- what happens if you are mediating resuming co-habitation and this information comes to the attention of the court?

s. 10 ~ Divorce Act
  - duties of the court

- must satisfy itself that there is no possibility of reconciliation

- if during the case it comes up, court must adjourn and give the spouses a chance to reconcile
NOTE:  only one of the two spouses has to show an attitude toward reconciliation
Percy v. Percy (1990, BCSC)

- spouses have three counselling sessions with the minister
- wife wants to introduce communications about property from the sessions
- s. 10(5):  anything said in the course of assisting spouses to achieve a reconciliation can’t be used in court
  - spouses weren’t in divorce proceedings; was the communication about reconciliation? No, it was about property.

- court said this was a property issue…not governed by the Divorce Act
  - employed the Wigmore Test for case-by-case privilege (4 steps)


1.  Communications made in confidence?


2.  Is confidentiality essential to the maintenance of the relationships between the parties?


3.  Relationship that public policy wants to foster?


4.  Is the injury from the disclosure greater than the benefit of the disclosure in the resolution of the issue?

- court held that it was not under Divorce Act or provincial law (that would make it confidential)

- allowed as evidence in court

Sinclair v. Roy (BC, 1985)

- parties negotiating custody dispute

- had been using family court counsellor

- wife wanted counsellor to testify
- counsellor said that the information was privileged
- court accorded common law privilege (would have met Wigmore’s Test)
- also privileged under provincial legislation (s. 48 of QB Act)

Important Time Limit
- People who have been divorced for more than a year cannot use the Family Maintenance Act.
…end of Lisa’s notes]

Attempts at Reconciliation
- s. 11(3) defines the parameters of attempted reconciliation
  - cannot be for more than 90 days
  - primary purpose must be reconciliation
- also see s. 8(3)(b)(ii) in re: one year separate & apart

Separation
- a question of (unilateral) intention
- no formalities or agreements needed
Possibilities:

  1.  Stop cohabiting.  Withdraw from the marital consortium.

  2.  May then formalise separation with a written agreement.

  3.  May then apply for a court order under the Family Maintenance Act or the Divorce Act (need to be married for Divorce Act to apply).  Need not prove anything/no required grounds.

  4.  May get a judicial separation under Divorce & Matrimonial Causes Act (1857).  Need to prove adultery, cruelty or desertion.


- remember, this is the same act that provides for civil annulment

- does a lawyer need to be involved?  Not necessarily, unless you want to formalise the separation, require releases or have issues of corollary relief.

- does separation end your marriage?  No.  You can still claim adultery or cruelty during this time.

NOTE:  maintenance payments should be made by written agreement, or under court order, so they can be tax-deductible.
The Family Maintenance Act

- a number of orders can be made under this provincial act

- mostly under s. 10.  Courts retain a lot of discretion.

  - funds to tide you over ~ (a)

  - non-cohabitation order ~ (b)

  - (c) & (d) are encompassed by Domestic Violence & Stalking legislation

  - costs can be dealt with ~ (e)
  - can order disclosure or accounting, but it can remain confidential (not on public record) ~ (f) & (g)
  - can fix length of support obligation ~ (h)
  - deal with life insurance & rights upon death of spouse ~ (i)

  - can order that communication and contact between the spouses be prohibited or restricted ~ (j)
- available to married persons & cohabitees
- cohabitees include same-sex couples (see amendments flowing from M. v. H.)

- s. 4(1):  obligation for support (can be enforced during marriage, since there is no such common law duty); not altered by conduct/fault of parties.
  - this obligation extends to cohabitees under s. 4(3) if you have cohabited for three years or one year with a child.
  - these provisions have just recently been liberalised (all contained in amendments)

- s. 5 relates to payment of personal expenses
  - can apply during cohabitation, but this seems very impractical.

- s. 14 expands act to include cohabitees with a child of their union.
Custody Provisions ~ s. 39
- establishes custodial duties

  - presumption in favour of joint custody, unless they have never cohabited with the child

- describes the options available to the court

- access provisions are much broader

- note definition of child (s. 35.1):

  “is under the age of 18 years and has not withdrawn from the charge of his or her parents; or is 18 years of age or over and under their charge but is unable, by reason of illness, disability or other cause, to withdraw from their charge or to obtain the necessaries of life.”

- s. 36(1)-(4):  support obligation not dependent on custody
  - but if you are living together, you too have a support obligation

- sub. (3) and (4) also brings in those standing in loco parentis, whether cohabiting or not.

Declarations of Parentage
- ss. 19 & 20 provide for declarations of parentage
- may be necessary to figure-out support obligations

- cannot compel a blood test, but may draw a negative inference from refusal (s. 21(3))

Who Can Apply?
- dreaded jurisdictional problems arise again

- married people
- cohabitees (3 years, or 1 years with a child)

- threshold:
ordinary residence (low threshold)




- can be changed in a day




- based on intention




- physical presence in province will be sufficient




- this creates a broad base of jurisdiction
Conflict of Laws Problems Under the FMA
Lavitch (MB case)

- wife resided here; husband lived in California

- sought relief under FMA
- orders already existed in California
- needed to look at Reciprocal Enforcement of Maintenance Orders Act (REMO):  did it qualify?  Could they enforce Californian orders?

- No.  Did not qualify.  MB court was thus seized of jurisdiction.

Fareed v. Latif (1991, MBQB)

- couple married in Egypt; come to Manitoba.  Have assets here.

- husband returns to Egypt.  Wife goes to Egypt for over a year.  She came back to Manitoba & sought an order under FMA.

- did the Manitoba court have jurisdiction?  Yes.  She was ordinarily resident.  However, we do not have a reciprocal agreement with Egypt, so it only attached to Canadian assets, and not those in Egypt.
- easy to qualify under FMA.  She was domiciled here.

  - when you are unsure of what to do about domicile, look to provincial statute.  This one is really confusing ~ a circular catch-22.

- look to Domicile and Habitual Residence Act for definition when no other provision exists in the Act.  See ss. 2 & 3.

Will Your Application Be Successful?
- so you qualify for consideration…but will your application be successful?
- factors to be considered are listed in s. 7:
  (a) The financial needs of each spouse

  (b) The financial means, earnings and earning capacity of each spouse. 

  (c) The standard of living of the spouses. 

  (d) Any obligation of a spouse for the support and maintenance of a child or a person other than the other spouse. 

  (e) Any contribution of a spouse within the meaning of subsection (2) [provision of domestic services]

  (f) The amount of any property settlement made between the spouses. 

  (g) Where one spouse is financially dependent upon the other spouse, the measures available for the dependent spouse to become financially independent of the other spouse, and the length of time and cost involved in taking those measures. 

  (h) Any impairment of the income earning capacity and financial status of either spouse resulting from the marriage. 

  (i) Where one spouse is financially dependent upon the other spouse, whether and to what extent the dependent spouse is complying with the requirements of section 6. 

  (j) The length of time that the marriage has subsisted.
- s. 6:  onus of self-support upon separation.  Obligation to become independent.  Must take all reasonable steps.

- this is a very broad inquiry

- whether you get support depends on factors set-out in s. 7 of the FMA.

  - articulates more factors than the Divorce Act (s. 15):

(4)
In making an order…the court shall take into consideration the condition, means, needs and other circumstances of each spouse, including:


  (a)  the length of time the spouses cohabited;


  (b)  the functions performed by each spouse during cohabitation; and


  (c)  any order, agreement or arrangement relating to support or either spouse.


(5)
In making an order…the court shall not take into consideration any misconduct of a spouse in relation to the marriage.


(6)
An order…that provides support for the spouse should


  (a)  recognise any economic advantages or disadvantages of the spouse arising from the marriage or its breakdown;


  (b)  apportion between the spouses any financial consequences arising from the care of any child of the marriage over and above any obligation for the support of any child of the marriage;


  (c)  relieve any economic hardship of the spouses arising from the breakdown of the marriage; and


  (d)  in so far as practicable, promote the economic self-sufficiency of each spouse within a reasonable period of time.

- in fact, the courts read the Acts the same.  Courts don’t want people shopping around for the best legislation to apply under.
Domestic Violence & Stalking Prevention, Protection and Compensation Act
- dovetails with the FMA.  These provisions used to be part of FMA.  Now part of a stand-alone scheme.

- faster, cheaper and easier/more accessible than ever before.
Possible Orders:
  1.  Protection Order (s. 7):
meant to secure one’s immediate safety





may even be made by telephone






no need for a lawyer


- may get an order that person not contact you (like a restraining order) or be restrained from attending at locations you frequent


- weapons may be seized


- may be removed from a shared home, even where it is in their name.

  2.  Prevention Order (s. 14):
more difficult to obtain






needs to be done in Court of Queen’s Bench; need a lawyer






however, it gives judges greater powers

- definition of cohabitees:  lived together or have a child together.
Child Custody
- needs to be determined first (before support), because it will affect support

- Our Starting Point:  Best Interests of the Child (for instance, see s. 2(1) of the FMA)

  - never defined

  - no list of factors to consider

  - thus, highly discretionary.  Changes over time.

- Prior to this, we used the Tender Years Doctrine
  - child of tender years should be in the custody of the mother

  - once past the tender years, reverted to patriarchal control

- Old concept:  Property Rights.

  - father had total control.

- “best interests” had become the paramount test (see Talsky, SCC)

- this became the only test in SCC’s 1993 decision of Young v. Young.

Some Statistics

- 73%:  mothers get custody

- 15%:  father get sole custody

- 12%:  joint custody

- Richardson study showed that it could not be concluded that divorce proceedings or living with a single parent had a negative effect on children.  Inconclusive.  Could not be linked.

  - problems are generally associated with resultant poverty in single-parent families, not with lack of two parents.
Two Useful Coping Mechanisms:

1.  Easy access to both parents.  Continued relationships with both.

2.  Post-divorce relationship between mother & father where conflict is kept to a minimum/not apparent to the child.
- Manitoba has a court-appointed mediation service called ‘For the Sake of the Children’.

  - two streams:  co-operative & high conflict parenting.

- most people do go, even where it is not court-mandated

Types of Custody ~ An Overview
A.  Sole
  - one parent makes all decisions

  - other parent has right to information

  - child lives with sole custodial parent

  - other parent has access

B.  Joint
  - decisions made together

  - one parent may have final decision making power in absence of agreement

  - child lives mainly with primary care and control parent

  - other parent has periods of care and control

  - other variations such as equal time sharing or shared custody
Custody Terminology
Legal Custody:  right to make important decisions regarding child’s upbringing (ex. education, religion, medical attention)

  - allows parent to decide where the child will live, not necessarily that they will live with you.

  - can be sole or joint.

Joint Custody (s. 39(1)):  both parents get to make these decisions together.  Courts favour these types of orders.
  - very empowering; people are more likely to make their support payments when they are in a good relationship with the child/involved in the child’s life.

  - sometimes “final authority” is given to one of the parents in a joint custody relationship, to resolve the problems inherent in this type of situation.

NOTE:  Court has ultimate discretion here…can make very individualised orders on a case-by-case basis.

REMEMBER:  Custody is not the same as ‘care & control’.
- in sole custody arrangements, the non-custodial parent is known as the ‘access’ parent
- evidence of adults’ conduct is not admissible unless it goes to their parenting ability.
Relevant Statutory Provisions
FMA:

- s. 39(2) either parent can apply

- s. 39(3) conduct irrelevant except as to parenting ability

- s. 39(4) right to information; says that the access parent must be given access to child’s pertinent records re: progress.

  - s. 39(5) explains that this is a right to information only; not a right to be consulted

Divorce Act:

- s. 16 of the Divorce Act states that either parent or any other person may apply for access.

  - third party needs to get leave of the court (subs. 3)

  - s. 16(4) joint custody or access

  - s. 16(5) right to information

  - s. 16(7) notice of move ~ 30 days’ notice must be given to access parent if moving/changing residency.

  - s. 16(8) best interests

  - s. 16(9) conduct irrelevant except as to parenting ability

  - s. 16(10) maximum contact with both parents; the ‘friendly parent’ rule

- built-in as a consideration in the ‘best interests’ test:  contact with both parents.

- to vary a final order, you must show a material change in circumstances.
- on interim orders, the standard generally is the status quo.
  - practical meaning:  need to take the kids with you if you want custody.

- also, if you allege that the other side is not a friendly parent, it casts a bad light on you.  There is a problem with this section.  Doesn’t take these scenarios into account.  Makes it a catch-22 for the victimised parent.

- details the types of orders that can be made

- also deals with guardianship:  relates to CFS Act
- adoption orders can be made under the Adoptions Act; unlike guardianship, it terminates the biological parents’ rights.
- also discusses parens patriae jurisdiction of the court.
An Overview on Jurisdiction to Make Custody and Access Orders
A.  Child is:

  - physically present in province

  - ordinarily resident

  - domiciled

  - has real and substantial connection to province

B.  Divorce is Taking Place in Province

  - s. 6:  may be transferred to where child is most substantially connected
C.  Hague Convention
  - respect Orders of other places, discourage abductions

D.  Criminal Code
  - regarding parental child abductions

Jurisdictional Conflicts
Factors Considered:

  1.  Best interests of the child.

  2.  Best evidence available.

  3.  Abduction/respect of orders.

  4.  Issues over protection of child.

- generally, court will cede jurisdiction when child has been unilaterally removed from that province.

- see again Lavitch v. Lavitch re: existing custody orders.  No final decision.  MB never actually seized of jurisdiction.

Abbot v. Taylor (MB, 1986)

- both parents wanted sole custody; did not feel joint custody would work.

- court made a joint custody order against the wishes of the parents.  You can see the bias of the court here:  prefer joint custody arrangements.
A Few Notes on Joint Custody

- however, studies show that joint custody is really only useful where parents are emotionally mature and willing to co-operate.
- some jurisdictions have a presumption in favour of joint custody which must then be dislodged (ex. California)

Leslie v. Leslie (1996, MBQB)

- mom had multiple sclerosis

- dad challenged her ability to parent

- where no trust & minimal communication between parties, joint custody orders are not appropriate
- sole custody awarded to mom; expanded access by father.

Ducas v. Varkony (1995, MBQB)

- joint custody at time of divorce

- mother remarries; father angry & unable to communicate rationally with mother & step-father

- joint custody varied to sole custody
- parents to communicate by fax

Anderson v. Anderson (1989)

- mother given final decision making authority, but joint custody retained despite communication difficulties.
How Do We Know the Children’s Wishes?
- generally, children are not brought into court because it would be very traumatic to make the child decide/pick one parent over the other.
- lately, courts have been appointing amicus curiae as independent investigators to work for the court.
- another option:  appoint a guardian ad litem for the child.  Heightens tension, prolongs litigation/proceedings.
- once child reaches a certain level of maturity (though this is not defined), their opinion may be sought by the court.  Probably somewhere around age 11, 12 or 13.
- review the recommendations of the special joint committee (in the casebook).

  - she highlighted #3, 5, 8, 9, 10, 11, 12, 14, *16*, 18, 30 & 39.

  - #16 outlines criteria for courts to consider in deciding the best interests of the child:

16.1  The relative strength, nature and stability of the relationship between the child and each person entitled to or claiming a parenting order in relation to the child;


16.2  The relative strength, nature and stability of the relationship between the child and other members of the child’s family who reside with the child, and persons involved in the care and upbringing of the child;


16.3  The views of the child, where such views can reasonably be ascertained.


16.4  The ability and willingness of each applicant to provide the child with guidance and education, the necessaries of life and any special needs of the child;


16.5  The child’s cultural ties and religious affiliations;


16.6  The importance and benefit to the child of shared parenting, ensuring both parents’ active involvement in his or her life after separation;


16.7  The importance of relationships between the child and the child’s siblings, grandparents and other extended family members;


16.8  The parenting plans proposed by the parents;


16.9  The ability of the child to adjust to the proposed parenting plans;


16.10  The willingness and ability of each of the parties to facilitate and encourage a close and continuing relationship between the child and the other parent.


16.11  Any proven history of family violence perpetrated by any party applying for a parenting order;


16.12  There shall be no preference in favour of either parent solely on the basis of that parent’s gender;


16.13  The willingness shown by each parent to attend the required education session; and


16.14  Any other factor considered by the court to be relevant to a particular shared parenting dispute.

For the Sake of the Children ~ Guest Speaker
- they give this kind of crash-course to Law Society, too

- normally a 6-hour program ~ it’s free
- parents register separately

- also open to other interested parties (new partners, lawyers, day care workers)

- biggest supporters:  family lawyers & judges

- it is not mandatory (more like quasi-voluntary)
  - need to attend the education seminar before you can access mediation, which is also free (but for the reason is also limited in its availability)

- offered across the province:  main centres ~ Winnipeg & Brandon

- Canada has the third-highest divorce rate (behind UK & USA)

  - for marriage:  ~40%

  - for common-law relationships, even higher

  - for people who have re-partnered - highest

- Manitoba’s program is second-largest in Canada
  - has been utilised in bits & pieces across Canada

  ex. Osgoode Hall, NB, AB, SK, Yukon.

- different types of relationships are streamed:  high conflict/violence vs. low conflict
Part A:  learn about impact of separation & divorce on parents & children; focus on the impact on their children.

NOTE:  high-conflict streams are in much higher demand (almost 2:1)
  - focus on legal issues

Part B:  focus on impact of conflict on children; want to prevent children from becoming caught between the parents; improve communication between parents & lower their conflict levels.

- parental education is a relatively new phenomenon (developed over last 5 years).  Supported largely by government, at all levels

- its value has been proven statistically

- increases parents’ willingness to seek out other resources; improves communication between parents; children seem to cope better.

- a wish list:
greater access to family law information




special program for families struggling with violence




skill-building programs available to high-conflict families

Issues Covered:

  - physical separation

  - social separation

  - legal separation

  - economic separation

  - emotional separation * this is the biggest factor *

  - ongoing parental responsibilities

NOTE:  Studies have shown that parental education is most effective 4-6 weeks after initial physical separation
Adults’ Needs:

  - high degree of change

  - energy requirements are high

  - legal information

  - self-care

Watched a film on children’s needs in divorce.

To promote co-operation, it may be necessary to find ways to communicate without coming face-to-face:

  - using third parties

  - writing letters

- the biggest concern in high conflict situations is SAFETY
Regarding Parenting Plans:

  - given a checklist

  - avoid legalese (ex. ‘custody’ and ‘access’)

  - in high conflict situations, even more structure is needed

  - try to keep parenting issues separate from other issues upon divorce

- need not plan a year in advance, only maybe a week or two ahead.  Need to be sensitive to child’s age, temperament & development.

- for infants (up to kindergarten age):

  - daily contact is ideal

  NOTE:  even infants may be able to do overnight stays (in low-conflict situations)…but routine must remain the same!

- for school age children:  look forward to overnight stays & blocks of vacationing time.  Need weekly contact.

  - may try one week on, one week off

- for adolescents, it is normal for them to resist shared parenting time & overnight stays.  This is developmentally appropriate.

- in high conflict situations, children ages 9-12 will tend to take sides, and will resist shared parenting & time with access parent (for no other reason)

Watched another video with 4 vignettes:

  1.  Miguel:  choosing between two parents; resolved by letter-writing

  2.  Nathan:  high conflict; resolved by no-contact transfers & individual counselling (of parents & children)

  3.  Denise:  fight about school pictures & dad calling all the time; solved by parents talking to each other; decide to go to mediator again.

  4.  Jessie:  dealt with a new partner situation; parents need to talk to each other & the child.

An Overview of Factors to Consider in the ‘Best Interests’ Test
- From legislation:

  1.  The Divorce Act, s. 16(8) - conditions, means, needs, other circumstances
  2.  The Divorce Act, s. 16(9) / The Family Maintenance Act, s. 39(3) - conduct if relevant to parenting only
  3.  The Divorce Act, s. 16(10) - friendly parent
  4.  The Family Maintenance Act, s. 2(2) - wishes of child
- Regarding the Circumstances of Parents:

  -  parenting plans, support systems, stability, ability to meet needs of child, emotional attachment (bonding), lifestyle

- Keeping Siblings Together
- Age and Sex of Child
- Status Quo, Continuity, Stability
- Wishes of Child, Depending upon Child's Age and Maturity
- Assessment Reports
Best Interests of the Child

- look at quite a number of lifestyle factors

- like to keep siblings together

- like continuity; want to preserve the status quo
  ex.  Neufeld v. Neufeld

- children living with father upon separation


- at divorce, court felt father’s lifestyle was more stable; wanted to preserve status quo
  - interim arrangements may become very important, even determinative
  ex. J.B. v. L.J.K.H. (Qué. CA)


- mother removes 15-day-old child from home without telling father

- conduct was reprehensible, but the court still stuck with the status quo.  It is a powerful factor.

  ex. Kay v. Kay (ABQB)


- two children (ages 3 & 7)


- mom was primary caregiver


- dad was a dentist & volunteered at Calgary Stampede


- CA said trial judge did not give enough weight to the fact that mother was primary caregiver.  Mother awarded custody.
  - since we have gotten rid of tender years doctrine, to give women a leg-up we focus on role as primary caregiver.  Fainstein is critical of it.

- wishes of the child are important, dependent on age & maturity level.  In reality, they will do what they want, anyway.

  - may testify in court

  - parens patriae jurisdiction of the court

  - interview in the judge’s chamber


- this method was approved in Jandrisch (1980)

  - independent representation of the child(ren)


- may have their own counsel


- may be an amicus curiae
ex. Zazalak case

  - 12-year-old boy & 17-year-old girl living with father

  - both wanted to remain with father, though mother was seeking custody

  - court considered their wishes, the status quo and keeping siblings together.
- one more factor:  assessment reports, done by social worker

  - courts should not blindly accept these reports, though.

  - courts should still be making the decision.

  See Young v. Young (1993, SCC)

Custody Cases
King v. Low (1985, SCC)

- custody dispute between mom & a couple who had adopted child a few days after birth

- she was a single mother; worried about what her parents would think; this motivated the private adoption.

- 2½ months go by; then brings application for custody.  Trial & appeal courts grant her custody.

- paramount consideration:  welfare of the child
  - needed to consider moral, psychological & religious welfare as well as physical well-being/comfort

- applied the ‘best interests’ test.  Both parties were equally capable of providing a good home.

- court sided with consistency & stability.  Status quo wins again.
- child to remain with adoptive parents.

E.S.C. v. D.A.C., H.C. & C.E.C.
- allegations that mother’s boyfriend is abusing the children

- children placed with grandparents

- comes up for review; mother tries to regain custody.  Boyfriend is no longer in the picture.

- grandparents seeking joint custody with mother.
- court had to compare their parenting plans.

- see p.12:  blood tie is not determinative; only one factor in ‘best interests’ analysis
  “The combined result of the King case and s. 16(8) is that parents now only have an ‘edge’ over ‘strangers’ to the extent that their blood tie with the child is one of many factors relevant to the determination of what is in a particular child’s best interests.  Neither Parliament nor the Supreme Court of Canada has determined that the blood tie is irrelevant, only that the child’s best interests and not parental rights are to be the focus of the litigation.”

- this court prefers the grandparents’ plan.

Guardianship case:  Cathro
- a case where culture/heritage play a factor
- Cathros are the foster parents; Kelly is the grandmother; CFS represents the interests of the children.

- grandmother is 68 & active.  Also Jamaican.

- Cathros are friends of the parents.  Have known child all her life.  Have custody now.

- grandmother only met with child 3 times; does not have a close relationship with son/ father.

- Cathros retain custody; blood tie is important, but bonding is even more important.

- stability wins out, but grandmother gets visitation/access rights.

The Flipside ~ Access

- to what extent do we allow access, so that it does not disrupt the best interests of the child?
  - see s. 2(1) of FMA ~ best interests of the child is the overriding concern

  - s. 39(3) says acts within marriage (marital conduct) don’t count, unless it affects best interests.

Young v. Young

- father is a Jehovah’s Witness; children don’t like his religious instruction
- mother has custody; she felt she could decide issues of religious instruction
- father argued that his freedom of religion was infringed.

  - Court said, No.  He was free to be a Jehovah’s Witness.

- then proceeded to look at the role of the access parent.

  - generally, it is in the best interests of the children to know both parents, including their religious beliefs.
  - Court lifted all prior restrictions

- however, Court of Appeal had used the ‘harm’ test.  That’s a far cry from ‘best interests’.

- by the time it reaches SCC, father agrees not to take them to religious events if they don’t want to go.

Principle #1:  Best interests of the child is the ONLY test (see p.22, para 15)

  - not dealing with rights of parents or parental preferences (“This means parental preferences and ‘rights’ play no role.”)

Principle #2:  The test is broad & flexible.
  - should not be affected by judges’ own predilections (p.22, para 16)

Principle #3:  Contact with both parents should be maximised, so long as it is consistent with best interests.
  - it is the only listed factor (part of statute)…this is important
  - see p.22, para 17 & p.23, para 20 (“The only circumstance in which contact with either parent can be limited is where the contact is shown to conflict with the best interests of the child.”)

  - do not use the ‘harm’ test or ‘parental rights’ paradigm
  - however, risk of harm is still a factor to consider, they say…but this seems inconsistent (see p.23a, para 22)


- Fainstein doesn’t like the ‘risk of harm’ test

- minority decision also discussed role of harm & expert evidence issue.

Rutherford case

- mother has custody; father has reasonable access

- father leaves for 16 months.  Then comes back to town & expects to resume access.  Mother resists.
- father gets supervised visits, pending a home-study

- daughter wanted to see her father, but it did involve tension & affected her mental health (she is only 7)

- test seems to merge the best interests test with a focus on harm (see p.31, 2nd para):

  “The applicable law is very clear.  Questions involving young children, including access by a non-custodial parent, ought to be decided in the light of what is in the best interest of the child.  As a matter of practice, it is generally found that it is in the child’s best interest that the non-custodial parent should have access and access is only terminated where it can be shown that it is dangerous, in a physical and emotional sense, to the child.”

Driaunevicius v. Wilson (1990)

- Driaunevicius’ are the maternal grandparents.  Don’t see child for 7 years, except for two short visits.

Issue:  is it in the best interests of the child to grant these people access?
- court says, No.  Access not granted.

- grandparents were critical of father & his new wife.

Child Abduction
- if they can’t get custody, some people just take the children

Criminal Code Provisions:

  s. 282:  where existing custody order.  NOTE:  Mens rea ~ intent to deprive.

  s. 283:  where no existing custody order.  Need the approval of Attorney-General to press these charges.

Defences:

  s. 284:  consent of the parent with lawful care.

  s. 285:  removal meant to protect child from danger or imminent harm.  This is most commonly relied-upon.  Has objective & subjective elements.

  s. 286:  not a defence that child consents.

  s. 283(1):  gives power to grant warrants, to return child to jurisdiction for a hearing.

See also s. 16 of Divorce Act, recognisable across Canada.

Whether You Should Press Charges:

  A.  Did they have reasonable grounds?

  B.  Were they mistaken about consent of other parent?

- If abducted out of the country, the Hague Convention may kick-in.
  - also concerned about returning children where harm may come to them.

- A custody order is a civil matter; enforcement in other provinces/jurisdictions is costly.

- main enforcement mechanism:  contempt of court may lead to fine or jail time.
Solutions to Enforcement Problems
- enforcement is easier where agreement was reached consensually
- difficult to find custodial parents in contempt of court because you take away child’s pillar of support.

- try instead:
parental education



remedy of compensatory access
- should you call the police if your access is disrupted?
  - No.  This flies in the face of best interests of the child, because it heightens conflict/ tension.

- if access parent doesn’t show, you might have built-in babysitting costs.

In Frame v. Smith (1987, SCC), dad sued mom for interfering with his access
  - moved several times

  - changed their name, religion

- SCC not ready to recognise a new tort of interference with access, but dissent says you might try alleging breach of fiduciary duty.
A recent high-profile case:  Vandenelsen, from Ontario

- father gets custody of triplets, due to mom’s emotional problems

- mom abducted children & locked them in the trunk of her car & drove them to Mexico
- apprehended; she feared for their safety, so she was acquitted.  There was an upcoming court date which might have terminated her access.

- very subjective.

- indicates that child abduction laws just aren’t protective of children’s interests

M.P. v. G.L.B. (1995, SCC)

- mom had custody; withheld access to the dad

- dad brought a motion for variance of access
  - hadn’t see the child since 1992

- mom’s conduct made court question whether she was really looking to the best interests of the child

- a custodial parent should grant access to the other parent.
- variation order brought by the father was allowed
- did this even in face of the status quo
Gordon v. Goertz (1996, SCC)

- maximum contact does not override the best interests test, even though the provision is mandated by statute.
- need to keep it in mind, though

Mobility
Klachefsky v. Brown (1998, MBCA)

- joint custody; shared parenting

- mom received job offer in Vancouver; applied for variance in custody to grant her sole custody
- trial J decided that if she were to move, children must stay here with dad & his new wife & the extended family

- CA had a good discussion comparing paid care to home care.  The issue should not have been based solely on the fact that she would be putting them in daycare.
- on all other factors parents were equal.  Decided children could go with her.
- in dissent, the judge felt that mom was putting her career first.  Agreed with trial judge.

Gordon v. Goertz (1996, SCC)

- mom is custodial parent; she is a dentist in SK

- wants to move to Australia & become an orthodontist
- custody agreement needs to be revamped

- at trial, mom was allowed to move to Australia
  - jumps on the plane right away

- dad appeals; CA dismisses his appeal.

- goes to the SCC.  Four years had passed.  Odds were definitely stacked against him.  Doubtful they would change custody at this point.  Status quo had changed.
- see p.101, para 49 for a summary of McLachlin’s points:

  “The law can be summarised as follows:


1.  The parent applying for a change in the custody or access order must meet the threshold requirement of demonstrating a material change in the circumstances affecting the child.


2.  If the threshold is met, the judge on the application must embark on a fresh inquiry into what is in the best interests of the child, having regard to all the relevant circumstances relating to the child’s needs and the ability of the respective parents to satisfy them.


3.  This inquiry is based on the findings of the judge who made the previous order and evidence of the new circumstances.

4.  The inquiry does not begin with a legal presumption in favour of the custodial parent, although the custodial parent’s views are entitled to great respect.

5.  Each case turns on its own unique circumstances.  The only issue is the best interests of the child in the particular circumstances of the case.

6.  The focus is on the best interests of the child, not the interests and rights of the parents.

7.  More particularly the judge should consider:


  (a) the existing custody arrangement and relationship between the child and the custodial parent;


  (b) the existing access arrangement and the relationship between the child and the access parent;


  (c) the desirability of maximising contact between the child and both parents;


  (d) the views of the child;


  (e) the custodial parent’s reason for moving, only in the exceptional case where it is relevant to that parent’s ability to meet the needs of the child;

  (f) disruption to the child of a change in custody;


  (g) disruption to the child consequent on removal from family, schools, and the community he or she has come to know.
  In the end, the importance of the child remaining with the parent to whose custody it has become accustomed in the new locale must be weighed against the continuance of full contact with the child’s access parent, its extended family and its community.  The ultimate question in every case is this:  what is in the best interests of the child in all the circumstances, new as well as old?”
  - requires a custody hearing de novo.  Start from the beginning!
  - influenced by prior decision, but open to hearing new evidence.
  - no presumption in favour of the custodial parent
- all these factors seem to say “don’t move”

- however, all cases turn on their own facts.  Use the ‘best interests of the child’ test to determine the matter

- lists factors to consider in making this decision:

  - the ‘quicksand’ factor:  why is the parent moving?

- seems irrelevant; everyone is curious, though; may hold this motive against the parent seeking to move.
  - why do most single moms move?  New boyfriends.  The court does not look upon that motive favourably.  Their biases come into play here.

  - very discretionary

Three Overriding Principles
  1.  If access parent has considerable/significant access, then any proposed move is a material change

- leads to an automatic review of custody arrangements

  2.  Custodial parent’s motive for moving should only be considered when relevant to parenting

- like ‘marital conduct’, in this way


- however, this point has been largely ignored.  Curiosity wins.  Inquiring minds want to know!

  3.  There is no burden of proof.  Each parent must adduce evidence.

- this is linked to the ‘best evidence’ concept & the fact that this is a hearing de novo
Why is this case so important?  Because it tells us that there is no presumption operating in favour of custodial parents.
  - this is a huge change.

Three Ways to Make Motive for Moving Relevant
1.  Benefit to the child
2.  Challenge the move; say it is only being done to frustrate access…mala fide reasons for moving.

3.  A happy custodial parent makes a happier child.

- motive for the move will generally creep-in to this analysis.

L’Heureux-Dubé dissented in Gordon v. Goertz.  Thinks custodial parents should be given a leg-up.  Totally disagrees with majority.  Thinks there should be a presumption operating in favour of custodial parent.
- see paras 131-132 of the case.

- this fits with feminist analysis of the problem.  Without this presumption, single moms will be inhibited from moving.

Woodhouse (1996, Ont. CA)

- restated factors in Goertz; boils it down to two main inquiries
- mom wants to move with children from Hamilton to Scotland

- had agreement with access parent to visit Scotland; but she never returned to Ontario.

Two Questions (lumped together the factors from Gordon v. Goertz) ~ p.140-141:

  1.  What is the existing custody arrangement?  What are the reasons for the move?  What is the family situation? (“The existing custody arrangement, the existence of a new family unit, the position of the custodial parent, and the ability of the custodial parent to meet the needs of the child.”)

  2.  What is the effect of the move on access? (“The proposed relocation and the effect of this disruption on the children, the relationship between the children and each of their parents, the views of the children, and the desirability of maximising contact between the child and both parents.”)


- effect on children; effect on relationship with each parent; views of the children; goal of maximising contact.


- does the benefit/necessity of the move outweigh the impact on access?

  - this is the balancing act that needs to be done.

- para 5 addresses Gordon v. Goertz
- para 9 addresses s. 17 of the Divorce Act and when a material change exists:

  “prior to considering the merits of an application to vary a custody or access order…the judge must be satisfied of:


(1) a change in the condition, means, needs or circumstances of the child and/or the ability of the parents to meet the needs of the child;

(2) which materially affects the child; and


(3) which was either not foreseen or could not have been reasonably contemplated by the judge who made the initial order.”
- para 11 indicates it is a hearing de novo
- para 13 talks about best interests vs. maximum contact

- para 14 says onus is on both parents to adduce evidence
- para 15 discusses factors from Gordon v. Goertz
- para 16 rejects deference to custodial parents.  No presumption in their favour.

- identify a good way to distinguish Gordon:  a new status quo was in place.  This is unique.  May limit its application.

- then they have to deal with the factors from Gordon (para 33)

  - form them into two groups

  - then applied them to the facts

- should consider economic impact of the move on the children, as part of the first group of factors.

- assessor’s report comes down in favour of the father, in this case.  They had a positive relationship.

Woodhouse refines Gordon v. Goertz
- here the court did not allow the move
- para 69 talks about options open to the court:

  First Option:  custody with one parent
  Second Option:  custody with the other parent
  Third option:  keep custody, but not allowed to move
- para 72 discusses the power of the third option

What Has Been the Effect of These Decisions?
Where Move Has Been Allowed:

- in cases where custodial mother is moving, move has usually been allowed

  - access time has not been described as warmly as in Woodhouse
- also more likely to allow move where it is an economic necessity
- most of these cases involved ‘good’ reasons for moving
- as well, these cases generally involve ‘friendly’ custodial parents
Where Move Has Been Disallowed:

- no ‘good’ reason for the move (ex. to accommodate a new partner)

- significant access time with other parent.

Where Not Moving Very Far
Ligate v. Richardson (Ont. C.A.)

- mom wants to move 100km outside Toronto to Cambridge

- she & her partner work out of their home (move had nothing to do with work)

- court finds motive for move irrelevant; also found that access was not really disrupted

- move was allowed
Hallatt v. Lawson (MBQB, 1999)

- two children (one child is developmentally delayed)

- mom is custodial parent.  Also have contact with grandparents

- mom & dad didn’t get along all that well

- mom alleged sexual abuse; terminated access for several months.  Allegation was unfounded.

- mom then decides to move to Ontario with her boyfriend.  But tells the court that she would be willing to stay if need be (harkens back to third option in Woodhouse)
- moves before trial, though she said she wouldn’t

- mom’s plans conflict with the testimony of an expert

  - child needs to keep status quo.  They have a very good environment here in Winnipeg.

- however, mom is determined to get the father out of the picture.

  - however, seeing father is good for this child.  His complete departure may be traumatic.

- need to weigh the benefits of the move vs. impact on access
- discuss the move on p.11 (para 39)

  - looking to use the third option (provision for non-removal)
  - the best thing for the children would be to stay with mom in Winnipeg
- review of the law at p.18.  Refers to both Gordon and Woodhouse
- his order is quite particular:  see para 72.

- acknowledges that this is a temporal decision.  May change if circumstances change, as time passes, depending on child’s development.

- complicating factor:  mom’s relationship with boyfriend was neither stable nor permanent.

A Fourth Option?
- have the access parent move, too
- a ‘parallel’ move
- can’t order it:  this would infringe that parent’s Charter rights, for sure

See Zeaton v. Zeaton (MBQB)

  - case of a parallel move

  - dad gets a transfer; mom moves here to stay at home
  - now mom wants to move back to Saskatoon to get married.  Would have a job there; stability.

  - dad could easily transfer back.

  - trial J permits the move, but gives dad greater holiday access

  - goes to appeal.  One of the factors:  mom said she would remain in Winnipeg if she couldn’t move with her children.
  - expert evidence that children should stay in Winnipeg due to their bond with their father.  Also, mother’s new parenting plan was very incomplete/sketchy.
  - court acknowledges that they are not bound by expert opinions, but if they don’t follow it they should explain why.
  - feels the third option is best.  Mom should keep kids but stay in Winnipeg.
Practical Problem:  once you testify that you would stay to keep custody of the kids, have you foreclosed the possibility of moving?
Desrochers (MBCA)

- mother lives in Brandon with kids.  Dad lives in Baldur.  Sees children frequently.

- mother wants to move to Winnipeg to improve her education & job possibilities

- trial judge allowed the move.

- CA said this wasn’t a material change (only 70km away).  No need to review custody, only to give notice.
The Midterm Exam
- 1½ hours + 15 minutes reading time

- worth 30% of the final grade

- topics:  marriage, divorce & custody

- OPEN BOOK

- point values will be clearly indicated; tells you how much time to allot.

- will be one long fact scenario.

  - facts are the most important!  Very fact driven.

  - how to get bonus points:  policy arguments; dissent; binding or only persuasive?
- balance both sides…see the other side; find cases to support it.
- if need be, call Professor Fainstein at home before 11pm.

require a different kind of proof (still lay blame)
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