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TAX OUTLINE: GALLANT 2002

Statutory interpretation: Strict v. Modern Construction of Statutes.  
Stubart SCC (1984):  (Owner of 2 co’s, one profitable, one lost money.  SCC considered that one purpose of the act was to promote investment, and let him use losses to offset profits.)  

· Go with the Modern: purposive approach.  Use ordinary rules of interpretation.

· Raising money is not the only purpose in tax measures

· This case resulted in GAAR – General Anti-Avoidance Rule, s.245(3)

Duke of Westminster (HL) (1934):  (duke paid personal employee an annuity instead of wages, because wages were not deductible, and annuity payments were.  Court sided with the duke.)  An example of the strict approach.

Antosko v. The Queen (1994) (SCC):  (TP allowed to buy debt from non-taxable NB Dev Corp) Modern approach used.

Notre Dame de Bon Secours (1995) (SCC):  (11% of block used as personal care home, but entire block gets the pc exemption b/c purpose of exemption to encourage social works.) 

Schwartz (SCC) (facts below) Where Parliament has had the opportunity to amend the ITA to capture income, but has declined to do so, the courts shall not interpret the act as if they had done so. (see text p.93)

Tax Evasion: (ss.238 (summary), 239 (indictable)) a criminal offence.     

R. v. Branch:  (guy claimed distraught over marriage breakdown) 

· Evasion must be with intent --  deceitful and underhanded, e.g. deliberate omission, fraudulent deduction claim, misrep or hiding material facts.  

R. v. Hummel: (K gains not included in return, because not taxable at the time) 

· A mistake, misinterpretation of ITA, or oversight is not evasion.

Tax Avoidance: 

Stubart SCC:  need to see deceit.  Unlike evasion, this is not a crime but guilty party will have to pay taxes w/ interest. 

· TP’s have the right to order their affairs to minimize taxes
Duke of Westminster: (duke paid personal employee an annuity instead of wages, because wages were not deductible, and annuity payments were.  Court sided with the duke.)  

· TP’s have the right to order their affairs to minimize taxes.

Summary of Principles from the above cases:

· Strict or liberal approach depends on the purpose of the provision, not whether the outcome favours the taxpayer (Stubart, Notre Dame)

· Purpose of ITA to raise R, but also to service social and economic purposes, so exempting provisions are not necessarily given a strict interpretation (Notre Dame)

· Where a provision is written in specific, clear language, the purpose cannot be used to create a hidden exception. (i.e. can take statutes at face value) (Antosko).

· In the exceptional case, “reasonable doubt” about the meaning of a provision is to be resolved by a residual presumption in favour of the taxpayer. (Notre Dame)
General Anti-Avoidance Rule (GAAR): S. 245(3) (a result of Stubart):  a transaction that has no purpose other than to reduce taxes will be null and void.
McNichol (1997) (dividend stripping when business closing down:  Instead of being paid as dividends, revenue was collapsed into value of building which was then included as a capital gain.)  

· Where a business is being closed down, look for signs that income is being turned into a capital gain.  The GAAR provision will prohibit this kind of accounting.

Income-splitting: another common way to lower taxes.  You can do it with business income, as long as it’s reasonable.  You can’t do it with property income.

SOURCE CONCEPT OF INCOME

ITA s.3:  Income (inside or outside Canada) from office, employment, business or property.  

ss. 56-59: Income from other sources: pensions, EI, OAS, retiring allowance, death benefit, gov’t assistance programs, scholarships and bursaries, research grants, worker’s comp, salary deferral,  indirect payments (s.56(2)) payments to another at the request of the taxpayer, sale of foreign property (s.59).

s.81 Amounts not included in income:  e.g. war pensions, personal injury award, income from exempt property, social assistance, MLA’s expense allowance.  

Bellingham: City paid unreasonably low amount in expropriation of TP’s property.  TP awarded $$ for property, interest, and “additional interest”.  “Additional interest” doesn’t have a source category in s.3 or s.56, so not taxable – a “windfall gain”.  Like gifts, inheritances, lotteries, and punitive damages.  

· Factors relevant to a windfall gain:  1) TP has no enforceable claim to payment; 2) there was no organized effort by TP to receive payment; 3) not sought after or solicited by TP; 4) not expected; 5) no foreseeable element of recurrence; 6) payment not consideration for anything provided by TP.

Schwartz (1996) SCC:  TP hired, but fired before he started work.  $400,000 payment.  Employment income?  Damage to reputation/breach of contract?  Compensation for loss of employment?  SCC sd not taxable.  Parliament had amended the act to tax termination payments, and retirement allowances, but had not addressed a payment in lieu of honouring a contract.

· Where parliament has had the opportunity to amend the ITA to capture income, but has declined to do so, the courts shall not interpret the act as if they had done so.
(Note: in dissent on a separate matter, Major  J. noted that the Carter commission recommended the extension of taxation to all sources of income and all accretions to purchasing power, but its recommendations were not implemented by Parliament.) 

FINDING THE NEXUS BETWEEN TAXPAYER AND SOURCE OF INCOME

Minet inc. v. The Queen [1998] (FCA): Insurance broker held premiums to be paid to ins. companies. He collected interest, deducted his commission, and then paid the insurance co’s.  RC wanted to classify the entire premiums as income.  FCA said no.

· If an individual holds an amount, but has no ownership or dominion over it, it cannot be regarded as income.

Buckman v. MNR [1991] (TCC):  Lawyer embezzled funds.  MNR included the $$ as income.  Court didn’t buy the argument that they were loans and that he never had full control or ownership of the funds.

· Fraudulently obtained funds are taxable.

· Thievery is a business separate and apart from employment and business, and is a source of income.

Grant v. MNR [1967] TAX ABC: G was a real estate agent who bought his own house through his employer.  When the company refunded him the entire commission, it included the payment on G’s T4 slip.  G deducted the amount from his income, saying that because it was his own house, he was in effect getting the house at a lower price, and the commission wasn’t real income.  Court said it was income..

· An agent receiving a rebate on the full commission for a personal purchase is getting taxable income. 

· Provision of services for payment, including for self, are taxable.

INCOME SPLITTING: ATTRIBUTION RULES

Section 56(2) and (4)

S. 56(2) deals with indirect payments.  E.g. A owes B $100.  C owes A $100 for a business debt taxable as income.  A asks C to pay B.  A’s debt is paid and A never saw the $.  MNR will place the $ back in the income of A. 

S. 56(4) deals with transferring a right to income.  X hires A as pilot.  X and A work out a contract that will pay 50,000/year for A’s services BUT the $ goes to Ms. A thus A himself receives nothing.  Ms. A’s “income” will be attributed to A.

Fraser Companies Limited v. R. (1981) FCTD:   (FC owned an American subsidiary Fraser Papers.  FC loaned $20M interest-free to FP.  FP decides to invest and keep the interest.  Who claims the interest?  Court says FP.

· For s. 56(2) to apply 4 steps needed

1. Must be a payment/transfer of property to a person OTHER THAN THE TP

2. This is done with the concurrence of the taxpayer

3. The payment etc must be for the benefit of the taxpayer or someone the taxpayer wanted to benefit

4. Payment would have been income had the taxpayer got it in 1st place.

A loan is not a payment or a transfer of property, thus s. 56(2) doesn’t apply.  Also, if it was a payment it fails on step 3 as no benefit to FC.

s. 56(4) applies where:

· the parties DON’T act at arm’s length

· there is actual transfer of a right to income

S.56(4.1) (an amendment as a result of Fraser) extends the provision to low-interest or interest-free loans.

Neuman v. MNR (1998) SCC:  N and his wife owned shares in their company MVI.  Mrs. N was the sole director. In 1982, MVI gets 20,000 in dividends from the shares it bought from Mr. N’s other company.  Ms. N. declares a dividend whereby N gets 5000 and Ms N. gets 15000.  Ms. N loaned the $ to N.  She dies and the loan is not repaid.  Can s. 56(2) attribute the 15000 (received from dividend to Ms. N) back to N?

· the 4th condition for s.56(2) seen above in Fraser cannot be satisfied by dividends unless there is a sham.  

· You must have a legal right to the money for the 4th condition to be met (a dividend not paid to the shareholder remains with the company). Thus the $ is not attributed back to N from Ms.N

· The fact a person did not earn dividends is not a legitimate argument to establish income-splitting, since there is no need to earn dividends..

· Tax planning measures involving family members are as valid as between arms-length TP’s. 

Ferrel v. The Queen [1998] TCC:  Settlor who provides management services creates a trust.  The family is the beneficiary.  Payment for management services of settlor made to trust.  Bona fide contract is with the trust.  Court found no sham.  

· It is acceptable for a TP to provide services on behalf of a third party, like a trust, without income being attributed back to the TP (as long as no sham involved).
(appears to fly in the face of the purpose of s.56 – which is to prevent people from using artificial devices to lower or eliminate taxes by income splitting.  The fact that this was F’s line of work could have led the court to a different conclusion.  Consider the Election Act, which considers work to be a donation in kind, and attributes a monetary value to it. Or the provisions on bartering, which require a TP to attach FMV to services rendered.  The Trust received a benefit – F’s labour, for which it did not have to pay – even though it had obvious monetary value.  If the court had used the modern purposive approach, it would have come to a different conclusion.)
Kiddie Tax (s.120.4):  Payments to children now taxed at the highest marginal rate. Applies to dividends from shares not listed on a recognized exchange, and payments through trusts and companies.
ss. 74.1–74.2  -- transfer property, or make a loan, to a spouse, minor, trusts and companies.  TP transfers property to spouse, who sells it for Capital Gain, or rents it out at a profit.  MNR will attribute income from property and/or capital gain to Taxpayer.
s.69 – when you transfer property to a minor, the parent must pay the capital gain (deemed disposition).  But, one spouse can transfer to another without capital gain.   

s. 74.5(1) – if you transfer property to a friend, who transfers other property to your son, that transaction is captured by this section.
LOSSES

s.111(8) – Capital losses:  carry back 3 years, forward indefinitely

s.111(1)(a) – Business (current year) losses: carry back 3 years, forward 7 years.

Accumulated losses: can be sold to another company
WHO MUST PAY TAX??   Or, RESIDENCY

s.2(1) – Residents – taxed on worldwide income

s.2(3) – Non-Residents – taxed on Canadian-source income.

(We do not use citizenship or domicile (where you normally live) for tax liability.)

Two ways of determining what is residence:

1. S. 115(2) – extended definition of employed in Canada

2. Common law principles:

Thompson v. MNR (1946) SCC: Thompson used to live in NB, had place in NC, maintained a place in NB but he lived there for less than 183 days/year (the length of time that automatically invokes residency status as a sojourner per s. 250(1).  His wife’s family was in NB.  House kept open for him when he wasn’t there.

· No need to clear 183 days to be a resident.(six months) (s.250(1))

· To determine residency per s. 2(1) examine TP’s economic and social ties to Canada.  

· X’s intent is not determinative of the matter.  

Dennis M. Lee v. MNR (1990) TCC:  Lee was born English, worked as engineer for a foreign corporation, came to Canada for 5-45 days/year when not working, married a Canadian, deposited income into Canadian account, wife buys home w/ that cash in Canada, L guaranteed mortgage, swearing he was “not a non-resident”. Is L a resident under s. 2(1)?  Court said yes.
	Personal
	Economic

	a) Past/present habits of life

b) Regularity & length of visits 

c) Purpose of stay

d) Ties in here and elsewhere.

e) subscriptions in Can to Can address.

f) Mailing address in can.

g) Phone listing in Can.

h) Driver’s license
	a) Ownership/rental of Canadian place in long term

b) Reg’n & maintenance of Cars, boats, planes here.

c) Credit cards from local banks

d) Canadian bank accounts (not a Non-resident one)

e) Active securities in Can.

f) Renting post office/ safety deposit box in Can. 

g) Biz cards w/ Can address

h) CPP

i) Directorship or membership in Can corp.

j) Biz/ work in Canada

	Social
	Family
	Other

	a) Membership at churches, social clubs, Unions, Professional organisations

b) Frequent visits for biz or social matters
	a) Does spouse/ kids/ dependants live in Canada in place X provides?

b) X has burial plot or will made in Canada?

c) Storage of stuff in Can?
	a) Legal docs saying X is resident

b) Filing tax return

c) Cut ties w/old home


Gupta v. R. (1998) TCC: G. lives in Ohio, 1988 applies for landed immigrant status, buys up Canadian property during a “boom”, the boom busts soon after he buys Canadian property, he loses much cash in breaching contracts and losing deposits on property, buys securities from Canadian banks, lives with wife in Ohio for past 10 years, has place in Canada too.  Paid no Canadian income tax, and later did w/ USA address. Is G. a resident of Canada? No he is not  Per Thompson he is not ordinarily resident here as his customary home is in USA not Canada

Deemed Residence s. 250(1) and (2)

R & L Food Distributors LTD v. MNR (1977) TRB: Co. incorporated in Ontario. L lives in USA w/ family, commutes to Canada to work  250 days/year. Has another Can biz, but no home in Can.  Religious membership in USA, all social and family ties in US. .  Mr. Rosenthal is similar but did file tax return in Can and USA, and has social club membership in Can.  [Judge said even if they had a temporary residence, they would have the burden of establishing the residence was not casual but this is probably wrong.]
· “sojourner” MEANS MORE THAN COMMUTING TO WORK.  

· Casual ties to Canada do not create residency.

Interpretation bulletin, Feb., 1991:  (see p.170)

Residency not defined.  Consider settled routine of life, where the person regularly and customarily lives.  

If resident leaves Canada, consider 

· permanence and purpose of stay abroad (2 years away – presumption of non-resident)  (Less than 2 years, presumption of residency, unless can clearly show all residential ties severed.  If there is evidence a return to Canada was seen at time of departure, no severence).

· residential ties within Canada and elsewhere (primary residential ties are: dwelling place(s), spouse and dependents, and personal property and social ties). Single people generally have looser ties, and an easier time establishing non-residency.

· regularity and length of visits to Canada.

Part-Time Residence s. 114

General points:

· This section (114) applies only to Individuals and not Co., and only relevant to the year you give up or gain residency.  You are only taxable up to the date of your departure, or after the date of your arrival.

· This is not like being a “sojourner” per s. 250 as he is taxed on yearly income per s. 2(1) while under this section you are taxed on s. 2(1) and (3) depending when you are in Canada.

	X lives in Germany Jan 1-July 1
	s. 2(3) taxable only

	X moves to Canada July1-Dec 31
	s. 2(1) taxable only


Schujahn [1962] Exch Ct: if you emigrate, but your family remain in Canada to sell the home and then joins you later, your date of departure is your own.

Ordinary Residence s. 250(3)
General rule is like with the common law rules, the more ties you have to Canada the more you are resident of this country so if IBM sends you off to work in Chile then that alone will not sever your residence

R. v. K.F. Reeder (1975) FCTD: R, a Cdn, was offered a job with company. His training was to take place in France.  His furniture etc. were placed in storage in Cda.  His wife joined him in France a month after he left.  They rented an apartment in France. R maintained a bank account in Cda where his employer deposited his pay cheques. He also continued to use his Cdn driver’s licence.  Once his training was completed, he returned to Cda.  Court said FT resident.

· To fall under s. 250(3) as ordinary resident look to Thompson and its stressing of “where you customarily, regularly, ordinarily live.”

Also examine 5 non-exhaustive factors:

	1. Past and present habits of life
	2. regularity and length of visits in Canada

	3. ties in Canada
	4. ties outside Canada

	5. permanence or other purpose of the stay outside of Canada


RESIDENCY OF CORPORATIONS

Corporations s. 250(4)(a)

· Any Co. incorporated in Canada are deemed residents per s. 2(1)

· If the control of the co. is outside of Canada the use the Management Control test

Non-residents: s. 2(3) – The General Scheme
	Section 2(3)

	Employed in Can.
	Capital Gains
	Property Income s. 212
	Business

	· CL def’n

· S. 115(2)
	
	
	· CL Def’n

· S. 253


Note that it is important to know difference between being in the business of selling land (s. 2(3)) and just selling a piece of property (s. 212) as taxes are different.

Employed in Canada

· Non-resident must do some of his work in Canada to be in s. 2(3)

· The residence of the employer is of no consequence

Section 253 – definition of “carrying on business”

· if you make etc. anything in Canada, even if you do not sell it before exporting, it then you are carrying on biz in Canada

· solicits sales by X or X's agent regardless of where Contract is made is biz in Canada

· sells property etc.

Four cases illustrate the meaning of “carrying on business” (in general:residence means where de facto management and control of corporation is centred.)
Grainger & Son v. Gough (1896) HL:  Gr handled sales for a wine merchant based in Paris for English Market. Since G. was an agent of the Parisian merchant, were the Parisians carrying on business in England (thereby making Gr liable for their taxes)?  On facts, no.

· to determine if a non-resident carries on biz. Look at all circumstances.  Look at place of solicitation, manufacture, delivery, payment.  Do they keep inventory in UK, bank account, branch office, phone listing. 

· Selling goods through an agent in country A is insufficient to establish one is “carrying on business” in country A.

GLS Leasco, McKinlay Transport v. MNR (1986) TCC: GLS was incorporated in Michigan, and McKinlay was another corporation (incorporated in Ontario), both companies being subsidiaries under the same corporation.  It purchased equipment in Canada, leased this out to M and received rent.  GLS wanted tax deductions available to companies doing business in Canada.  However, the Minister claimed that they did not maintain a permanent establishment in Canada during these years, and therefore could not take advantage of the deductions.   Court found they were carrying on business in Canada.

· If a co. does any of the things in S.253, then it is carrying on bus.

· If not on list, consider all factors surrounding the circumstances, such as 
· where all control rested, 

· where all decisions were made, 

· where all books and records were kept, 

· where governing contract was made, 

· where the amount of rental was to be determined, 

· where payment was received, and 

· what place the item was to be delivered to when rental was to start.  

· cdn bank account,

·  purchase product here, 

· have an official agent here.

	The Gurd Products factors
	The facts of GLS

	1. intent to carry on biz in Canada
	Yes

	2. est. bank account in Canada
	Yes

	3. purchase product in Canada and earned profit from that purchase later
	Yes

Buys stuff then leases it to MT

	4. has official agent in Canada
	NO but 2 MT employees available to help GLS and GLS guy in Canada supervising

	5. its associates involved not dealing at arms’ length
	Mason (GLS guy) used MT office and got mail etc there


Though the form of biz is incomplete, substance says GLS carries on biz in Canada.

Tara Exploration and Development Co. Ltd. v. MNR [1970 Exch. Ct]: T was an Irish mining company.  Incorporated in Ont.  T raised capital on Cdn market to purchase shares in another mining company.  Shares later sold for a profit. MNR assessed T on its profit.  

· A single transaction is not “carrying on business”.

NOTE: s. 253 now provides that a non-resident is deemed to be carrying on business in Cda in respect of business income derived from the disposition of certain Cdn resource property.  S. 253 overturns Tara.  Any gain realized by a non-resident from an adventure or concern in the nature of trade involving such property will be liable to Cdn tax. 
Sudden Valley v. Canada (1976) F.C.A.: Seattle area company that flipped real estate in Washington state sets up office in Vancouver after the real estate market in Washington crashes.  Pays $1 million for an advertising campaign, which does not explicitly offer to sell property – just says come visit our lovely property. Meetings are set up with local investors, who are invited to Washington where they look at the property.  Canadians buy 70 per cent of the lots for sale.  The company wants to declare its dealings as “carrying on business” in Canada, so that it can deduct its American losses from its Cdn income. But, there was no Cdn income from plaintiff's activities in Canada and the payments in question are much too remote from Canadian activities

· An invitation to treat is not “carrying on business,” and is distinguished from “soliciting orders” which is considered carrying on business under S. 253 of the ITA

· Employing an agent to solicit customers for your business in another country is not determinative of carrying on business. 

Disposing Taxable Canadian Property:

CAPITAL GAINS

S.115(1)(b) DISPOSITION OF PROPERTY.  S.2(3)(c) requires tax on K-gains. Change in status from resident to non-resident, or vice-versa, will create “deemed disposition.”
Example:

1990   Australian buys property in Australia for            $10,000

2001   Australian moves to Canada, property worth    $100,000

2005   Australian sells property for 

              $200,000

The Australian only pays K-gains on increase in value between 2001 and 2005.  2001 is the year of the move, and deemed disposition.

(be careful when buying Cdn property from non-resident)

· per s. 116 if a non-resident has property that is Canadian taxable and sells it to a Canadian, the Canadian must WITHHOLD the capital gain tax from the purchase price and give the remainder to the vendor.

· If this is not followed and the non-resident pays no tax then the purchaser is on the hook.

Non-resident WITHHOLDING TAX  -- ss. 212-218.1: INCOME FROM PROPERTY

To fall under these sections and get the 25% flat rate

1. the non-resident must get paid by a Canadian resident

2. the payment should be from interest, management fees, dividends, rents, royalties, pension, annuities, estate or trust income, alimony.

3. Resident withholds the appropriate amount

Aboriginal Taxation
Indian Act s. 87
1.  Notwithstanding any other Act of the Parliament of Canada, or any other Act of the legislature of a province, but subject to s.83, the following property is exempt from taxation, namely


a) the interest of an Indian or Band in reserve lands or surrendered lands; and


b) the personal property of an Indian or Band situated on a reserve

2.    No Indian or Band is subject to taxation in respect of the ownership, occupation, possession or use of any property mentioned in paragraphs 1(a) or 1(b) or is otherwise subject to taxation in respect of such property...”

· this section exempts from taxation the interest of an Indian or a band in reserve lands and the personal property of an Indian or band situated on a reserve.  The SCC has held that income is personal property for this purpose (therefore, they are not taxable on income).

R. v. Nowegijick:: Indian individuals were living on reserve and were employees of an Indian corporation; all head offices and employees were on the reserve.  N. was employed and paid by the company on the reserve and Revenue Canada assessed him to pay tax. Does this constitute as personal property? Yes.  Not taxable.  Normally, salary and wages are considered debts.  The court decided that since the debtor is located on the reserve, as well as the property, he was not subject to taxation.

· where income from employment is from an Indian company, and that person lives on a reserve, and the company paying him is an Indian corporation, this income is considered to be personal property (and therefore, not taxable).

Williams v. Canada:  Williams was a native who wanted to collect UI, and not pay any taxes on it.  He argued that his employment income was previously not subject to tax (as it met the above criteria), therefore, since his UI derived from this employment, it too should not be taxed.  He won.  

· If one derives other benefits through their work on a reserve (such as UI), one must look to where the work was done and where benefits were given.

Part III: THE SCHEME OF THE ITA (S.2-4)

Section 3 of the ITA – income from office, employment business and property.

Sub A: Office & Employment Income (and deductions) ss. 5-8 = Net

Sub B: Biz and Property Income (and deductions) ss. 9-37.1 = Net
Sub C: Net Taxable Capital Gains ss. 38-55 = Net
Sub D: Other (e.g. scholarship) ss. 56-59.1 = Net
Three steps:  1) characterize income, 2) determine income inclusions, 3) determine deductions from income.

Part IV: INCOME FROM OFFICE AND EMPLOYMENT

	Employee or Self Employed?


Employee (contract of service) vs. Contractor (contract for service)

-------------


          --------------



Withholding tax


No withholding tax

Taxed on accrual basis

Taxed on cash basis

  (when paid)



  (when service/product delivered)

Few deductions


Expenses deductible

Tests to characterise office or employment relationships

A. Traditional Control Test  (look at the degree of control held by the boss)

1. payment of wages

2. control over the method of work

3. master’s right of suspension or dismissal

PROBLEM: a master who employs a professional or a highly skilled tradesman may have no clue what he does thus no control over his action yet it seems he is an employee despite the lack of control. (e.g. professor/university)

B. Series of tests:

1. the traditional control test (as above)

2. integration test -- is X an intrinsic part of the organisation or adjunct to it?

3. economic reality test (or entrepreneur test)  -- whose equipment are you using? Who bears chance of profit, risk of loss

4. specific result test -- independent contractors have specific job-i.e. a contract for services- while employees have general duties- i.e. a contract of service.

If you pass one or more of the tests you are an employee and not an independent contractor.

Total relationship/multiple criteria test (3 cases)
Hauser v. MNR (1978) TRB: H. is a pathologist in a hospital lab.  Uses hospital equipment.  H. is paid directly from the hospital and H’s pay has the normal employee deductions (pension, UI, taxes). Can H deduct expenses for supplies, biz fees etc. as an independent contractor?  No.
· Adds the “specific results” test: Is the contract for a specified task?
	Control Test
	Integration test

	Inconclusive

· H is too skilled as a professional to be controlled by the lab director

· As H’s cheque processed like a normal employee, he is under control

H’s work assigned to him by hospital and reported to them (yet these would be there if he was an indep. Contractor.)
	Yes

· Bio lab is INTEGRAL to the function of the hospital.

· H hired to treat patients via his skill in pathology etc.


	Economic Reality
	Specific Result

	Yes
· Compare the pro activities of one in the hospital lab vs. one in private practice.

· Private Dr.: runs financing risk of equipment, get sufficient help, get sufficient clients.

· The employee: uses the supplied equipment, does not supply/fire the help, no look for clients done by hospital.
	Yes
· Hospital bought H’s expertise not ability to do one specific job.

· No specified goal, work done on a day to day basis.

· If H can’t work, he don’t have to arrange for a replacement personally.


Rosen v R. (1976) FCTD:  R works for Gov’t but also lectures at 3 different schools. Given lump sum to teach for 60 hours. An employee of the various schools or an independent contractor in the lecturing biz? CONTROL TEST: schools did not have control over his activities as a lecturer.  Court rejects this tests as empty as few universities as employers have control over their professors.  INTEGRATION TEST: R is no different that other professors who are employees and his job as lecturer is integral to the biz of a university thus R is an employee. 

· If a person is integral to the business, he/she will usually be held to be an employee

Cavanagh (1997) lecturer runs tutorials. Marks papers.  No deadlines. He could hire people to replace himself if he wanted.  Nothing provided by school, e.g. supplies to complete work..  Limited supervision from professor.  High degree of freedom.  His income depended on the drop-out rate – which he had to be able to predict. Court says while lecturing is seen as integral, tutoring is less so.  

· Is there an opportunity to make a profit or loss on the deal? If so, then a contract.

Wiebe Door Services v. MNR (1986) FCA:  W installs and repairs doors.  W. hires people with understanding that they would run their own biz and thus pay taxes and give the appropriate contributions of UI etc.  Issue: Are these people employees or independent contractors?

Conclusion: THE CONTROL TEST IS NOT CONCLUSIVE ITSELF.  Referred back to TJ.

· The  economic reality: consider

· Control (performing business on his own account?) (the starting place)

· ownership of tools

· employ helpers?

· chance of profit, risk of loss 

· responsibility for investment and management? (i.e. does sound management ( benefit?)

· (non-exhaustive list)

· When using integration/organization test, look at situation from POV of employee.

· Person in business on his own account?  (if yes, contract for services ) (if no, contract of services)  

· No strict rules for the weight attributed to each factor.

(This case cites Denning in Stevenson, Jordan and Harrison, in which he was the first to note the difference between contract of service, and contract for service.)

671122 v. Sagaz (2001) SCC:  (Kick back scheme gives rise to vicarious liability if employee relationship can be found) No employment relationship, t/f no liability.  

· Consider control, and economic reality factors in Wiebe, and seemed to add:

· Factors suggesting employment: 

· Need for direction 

· Use of company letterhead (although this can be mitigated if the party receiving the communication preferred to deal with one entity)

· Single account on the hiring co’s books (“house account) for joint transactions 

· Strict limits on scope of work 

· Factors suggesting contractual relationship:

· Separate offices

· Contractor free to pursue other business

· Contractor pays its own costs

· Contractor controls its own activities (how often it acts for hirer)

· Boss controls what is done, but contractor controls how it is done.

IN sum: if a contract is to provide a specific service, or finished product, it is more likely a contractual relationship.  Focus on finished product to argue for I.C. 

Attempts to avoid characterisation as office/employment

s. 248: a co. cannot be an employee

s.18(1)(p) personal services business denied some deductions.

s. 125(7) (p. 794) definition of “personal services business.” – 5 employees or less. – shareholder in closely-held corporation (where person.wd normally be seen as officer or employee)

TRANSORMING EMPLOYMENT BENEFIT INTO CAPITAL BENEFIT “Capitalisation of the employment benefit”: ways to interpret what would otherwise be income from an office or employment into income from a capital source, which is taxed as a capital gain.  This will occur when, upon termination of employment, the departing employee may receive from the employer a lump sum payment as compensation for the loss of employment.

56(1)(a)(ii) Retirement allowances, severance and damages for wrongful dismissal are income.  S.6(3) Employment income covers: end of employment extra payments like payments for covenants regarding what the employee is or is not to do; good employee rewards, convenience payments to rid employer of unwanted obligations.

Curran v. MNR (1956) SCC:  C, a geologist, quits job to work for Imperial Oil.  IO pays him 250,000 for quitting old job.  Is this payment income from his new job OR capital? Court said both.

· IF $ is given to X to COMPENSATE for future income THEN it is CAPITAL.  But only if the $ comes from the old employer for the loss of work.  

· Payment from new employer to replace foregone income is income.
· IF TP was paid to relinquish a right against old employer then it can be sold as capital.  This would include right to a pension. (overturned by ITA amendment. S.6(3)).
BUT damages received upon a unilateral termination may not be from a source: 

Schwartz (1996) SCC:  TP hired, but fired before he started work.  $400,000 payment.  Employment income?  Damage to reputation/breach of contract?  Compensation for loss of employment?  SCC sd not taxable.  Parliament had amended the act to tax termination payments, and retirement allowances, but had not addressed a payment in lieu of honouring a contract.

· Surrogatum principle : if you have a payment connected to employment, it is taxable as employment income.  (London and Thames)  BUT

· If a TP hasn’t yet started work, you can argue against the connection.

· Where taxable income is mixed in one payment with non-taxable income, but the proportion of each cannot be determined, the entire amount will be considered non-taxable, to avoid the danger that all will be taxable..

Anomalous case on inducement payment:

Pritchard v. Arundale (1971) Ch Div: A was in a chartered accountant firm for 26 years and the auditor of a company set up by L.   A. leaves the firm to be managing director of L’s company. He gets a salary and an option to purchase shares. Gov’t says the share option is “taxable as emoluments of office”. A says it is “compensation and inducement for leaving the firm”. Not taxable in UK  A wins.  This would probably not happen in Canada because of s. 6(3).
· S.6(3) employment income covers: end of employment extra payments like payments for non-competition covenants; good employee rewards, convenience payments to rid employer of unwanted obligations.

A. Interposing a corporation or a trust

Sazio v. MNR (1968) Exch Ct.:  Coach Sazio incorporates a Co. and got players to hire the Co. for his coaching services.  Co at the time had better tax options so the Co gets the $ and not S.  Court found company was not set up solely to avoid taxes, so it is not a sham.

Problems now with Sazio
· S. 125 will apply the same tax rates for individuals to Co with LESS THAN 5 employees.  It also applies to S. 18(1)(p): personal service Co. 

MooseJaw Kinsmen (1988):  Club hired part time swim coaches.  Supervised them.  But they provided their own whistles and stopwatches.  Not sufficiently independent to establish them as contractors.

· If control over the person hired is the motivation for the contract, an employment relationship is likely to be found.

	Computing Employment Income:


INCLUSIONS
A. Taxation of Benefits s. 6(1)(a)
Generally:

· S.5 covers all income, but s. 6 is the insurance clause re all cash/non-cash benefits.

· S. 6(1)(a) will include in income (and must look at this from Dunlap)

· A benefit of any kind

· Received and enjoyed by the taxpayer

· And received in respect of, in course of, by virtue of office/employment

· S.6(1)(a)(iv): counselling services included as an income benefit.

· S.6(1)(b): personal and living expenses included.

· S.6(3) employment income covers: end of employment extra payments like payments for non-competition covenants; good employee rewards, convenience payments to rid employer of unwanted obligations.

· Employees only need to include in income that $ ACTUALLY received in a year as income NOT what work was done in a year and what is owed therefrom as in a Biz.

· Horizontal equity demands that if X provides employee with a home and another person does not get a home but makes the extra 20, 000 a year, they should be taxed similarity as they are worth the same or get the same amount of benefit from work.

(Look for benefit to employer.  If it’s there, can argue against taxable status.  If benefit is to employee, then taxable)
R. v. Sorin (1964) (TAB): S managed a couple of bars.  Difficult to get home after work at 4 a.m.  Slept in a back room of the bar/hotel, which was also used to store records.  No meals provided at the hotel.  Had a home with his brother. 

· A room used for catnaps or short rest periods is not a benefit of “lodging”.

· There must be an economic benefit for a benefit to be taxable.

GIFTS AND PRIZES – Savage, Laidler, Campbell 

Prizes for Achievement
· these will fall under s.56(1) - other sources of income

· Publically recognized prizes are prescribed prizes and are not taxable. ex. the Nobel prize for achievement in your field.

· Prizes from office and employment are taxable if included under s.5.  One must look to see if the employment was a cause of the prize.  If it was, the amount will be taxable.  ex. if your employer gives you a trip for your job performance; this is considered a prize and therefore taxable.  However, if the prize is for both you and your spouse, does the first spouse have to include it under his/her income?  Yes, as it is the first spouse’s employment that flows through them, and even though benefitting a second person, it is still derived from the employment relationship.

R. v. Savage (1983) SCC: (What is it to receive “in respect of, by virtue of, employment?”) S gets a $300 prize from her employer after completing a course she took.  It is co. policy to reward employees who undergo such training/education.  (No competition) Employer deducted the 300 as biz expense. Is the $300 a gift or a benefit in respect of or by virtue of employment s. 6(1)(a)?  The $ is not a gift unrelated to employment. It benefited S and not directly her employer as it increased S’s chance of promotion.  Thus it is income from employment. 

· due to words in s. 6(1)(a) “benefits of any kind” and “in respect of…employment” an award from a company is a benefit of employment. 

· S.56(1)(n) re scholarship and award exemption of $500 does not include recognition given by employer.

S. Campbell v. M.N.R. (1958) (TAB): SC agreed to swim across Lake Ontario in consideration for her providing exclusive rights to her story to a newspaper, and the paper agreed to cover her training expenses and give her $5000 if she made it across. She didn’t finish, but the paper thought she made it far enough to get the money.  She felt the money was a personal gift and not employment/business income (her business was not swimming, though she was a professional swimmer). But the newspaper felt obliged to pay her because of the benefits to the paper.  The true nature of the transaction was the performance of services for which payment was made.

· Remuneration for personal efforts associated with a calling is income.

· Lack of legal obligation to pay does not vitiate status as income.

Laidler v. Perry (1965 H.L.) The Appellant gets a voucher worth 10 pounds from his employer for Christmas. All staff gets the money, each year. Did this profit arise from the Appellant’s employment?The Appellant argued that these gifts were not rewards for services, but were made to promote loyalty and good relations. The court ruled that the real question was one of fact: were the vouchers mere personal gifts of personal goodwill? The answer was no. The court held that the vouchers were made available in return for services. And, the gifts were a year after year thing: they were expected.

· A benefit that is expected, and available to 0everyone, is taxable.

Waffle v. MNR (1968): W was an officer of T Ltd., a franchised Ford dealer.  As part of a sales incentive program offered by Ford, the president of T Ltd. became eligible to take a Caribbean cruise at Ford’s expense.  When the president became unable to take the trip W and his wife were substituted.  It was purely a pleasure cruise.  The Minister added the value of the cruise to W’s income as a benefit from his office or employment.  W objected, saying that the benefit, if any, came from Ford and not his employer.  Court said taxable benefit.
· all personal benefits received in the context of employment will be taxable.  
COMPENSATION RE: SALE OF HOME – Ransom,  Phillips, Sheldon

Ransom v. MNR (1967) Exch Ct:  R’s employer gets him to move from Sarnia to Montreal.  R sells home and loses 2000 compared to the current market rates  Employer reimburses R for the loss. Reimbursement a benefit from employment?  This is not an allowance as an allowance implies payment in respect of POSSIBLE expenses w/o any duty to account for the expenditures.  R not taxable on the 2000.
· If payment reflects compensation for ACTUAL LOSS then upon the job transfer, the $ is not an employment benefit.  

PROBLEM with Ransom: Case criticized because in relation with other homeowners in Sarnia, R’s net worth increased due to the payment cuz the neighbours didn’t get the same pay out.  Violates horizontal equity.  However, it could also be argued that a house is an illiquid investment, dependent on market conditions, and that by foregoing the right to sell at an optimum time R was giving up a real asset.

R. v. Phillips (1994) FCA : CNR moves P from Moncton to Winnipeg.  P sells home and via a union deal P gets 10, 000 as compensation for the increased housing costs in new home BUT no limits on how that $ is to be spent. Is the 10,000 a reimbursement as in Ransom or income from employment?

· IF payment does not cover a tangible loss, and IF X’s personal economic position improves due to employer, it is INCOME.

Sheldon v. MNR: CNR yards were shutting down and house values fell 40%.  They paid employees money to compensate for the devaluation of their homes, even if they didn’t sell.  Considered a taxable benefit. 

· If a loss is not actually suffered, any money received cannot be considered a reimbursement.

MORTGAGE SUBSIDIES

Hoefele v. MNR:  H moved from wpg to Calgary.  Co. subsidized interest on the bigger mortgage.  His net worth increases as a result.  BUT, he pays the principal. 
· If an employee pays the principal, and co pays interest, interest benefit is not taxable.
Note: S.6 has since changed this, so that first $15,000 of mortgage interest subsidy not taxable, after that taxable.

Gernhart v. The Queen [1996] TCC:  TP got a salary gross-up to cover increased tax burden in Canada, so that he would have the same take-home salary.

· Compensation for increased tax burden is taxable.  
STATUTORY CHANGE: HOUSING LOSSES ASSOCIATED WITH EMPLOYMENT

Section 6(19)-(23):  s.6(19)-(23): applies to employees suffering losses on the sale of their homes as a result of a work-related relocation.  The provisions apply where a taxpayer moves into a new residence that is at least forty kilometres closer to a new work location.  The first $15,000 of any payment received from his/her employer for an eligible housing loss is received tax free (and common-law applies), and one-half of anything received above that amount is a taxable benefit to be included in income.  For example, if a relocating taxpayer lost $40,000 on the sale of his/her home, and was compensated for $30,000 of the loss by his/her employer, the taxpayer would have a taxable benefit of $7,500 (i.e. ½ x ($30,000 - $15,000)).

CLOTHING ALLOWANCE

The Queen v. Huffman (1990 FCA): H an undercover police officer.  The agreement between H and the employer allowed a reimbursement up to $500/year for undercover clothing.  The clothes bought were bigger than the ones he normally wore, as to compensate for the electric equipment underneath. Gov’t claimed this as a taxable benefit paid to him in respect of his employment

· If one receives a reimbursement, but it is a condition of employment that he incur the costs relating to that reimbursement, he will not be taxable on it.
· The test:was there “a material acquisition conferring an economic benefit”.  
· If required to wear clothing for which there is no other personal use, provision by employer will not be a taxable benefit.
TRIPS

Arsens v. MNR (1969) TAB: TP one of 30 restaurant employees who went on an 8-day bus trip from Victoria to southern California, inc Disneyland.  Arranged as a publicity promotion for the restaurant.  A required part of the job, although employer called it a bonus or reward for his staff.  Court found not a benefit “of any kind whatsoever” as described in s.5(1)(a).
· Where an expenditure is primarily for the benefit of an employer, not taxable.

WHAT IS FAIR MARKET VALUE?
Steen v. Canada: fair market value: amount that a person not obligated to buy would pay to a person not obligated to sell

Giffen v. Canada (1995) TCC: how to value frequent flyer points.  
· Lowest discounted value is the benchmark for valuing flights taken with frequent flyer points. 
Youngman v The Queen (1990 FCA): Y’s family the only shareholders in a company incorporated for the development of land.  He built a home on company property where his family lived, paying the company a low fixed amount for monthly rent.  It cost $250,000 to build the home, however, because of the remote location, it was only worth approximately $100,000.  Y had expert evidence claiming that the rental value of the home was near what he was paying.  The court looked at the costs that the company had incurred to provide him with that benefit.  However, he loaned the company money at zero interest, therefore, these two benefits canceled each other and Y was not taxable.
· The value of the benefit to an employee, and the cost to the employer, are considerations in FMV.
· Consider the cost of the alternatives to the TP without the benefit.

· Consider all factors relevant to the value of the benefit.
IT-470R (1988)

Taxable:

1. Board and Lodging - to be evaluated at the fair market value

2. Rent-Free and Low-Rent Housing - however, does not include s.110.7 (individuals living in areas such as the far north)

3. Travel Benefits 

4. Gifts - if derived during or because of the employment (if > $100)

5. Holiday Trips, Other Prizes and Incentive Awards

· however, excludes “business trips”

· includes prizes or awards related to work performance derived from employment

6. Frequent Flyer Program - if used for personal reasons

7. Traveling Expenses of Employee’s Spouse - if they accompany employee on business trip

8. Tuition Fees - exception when course undertaken on the employer’s initiative and for the benefit of the employer rather than the employee.  If taken on employee’s own time, presumption of personal, not employer, benefit (and therefore taxable).

9. Cost of Tools - Reimbursement

10. Financial Counselling and Income Tax Return Preparation

Non-Taxable:

1. Discounts on Merchandise

2. Subsidized Meals

3. Uniforms and Special Clothing

4. Subsidized School Services

5. Transportation to the Job

6. Use of Recreational Facilities

7. Moving Expenses - see relevant case law

8. Premiums under Private Health Services Plans

9. Employer’s Contribution under Provincial Hospitalization and Medical Care Insurance Plans

10. Transportation Passes - if working for transportation company

11. Employee Counseling Services

ALLOWANCES FOR EXPENSES
· Definition: a fixed amount from employer, in addition to salary, that does not have to be accounted for.
· s.6(1)(b) requires allowances for personal and living expenses received by a taxpayer to be included in income from an office or employment.  The general rule is that allowances are taxable (unless they fit into an exception under s.6(1)(b)), where reimbursements are not.
· The most common exception is that for car allowances.  If the allowance is reasonable in the employee’s work context, it will not be taxable

· expenses for which you are reimbursed are not taxable.

(At common law, it did not matter if “cash is supplied to an employee who is under a duty to apply it according to his employer’s needs and objects” or if “an employee is required to spend his own money in this manner and is reimbursed at a later date” (Samson) - it does not depend upon what it was called, but rather upon what it really was (substance, not form)):

Campbell v. MNR (1955): C a nurse and had to use her own personal car frequently to transport patients and for other employment duties.  C received an “allowance” from her employer monthly for the use of her car, as they did not feel it necessary to purchase a car solely for this reason.  She paid for the gas and oil used, and the car was also used by other employees. C denied that the payments should be taxable as income.  Since she was not getting reimbursed, but rather got an allowance as a set amount, and it does not fall under one of the exceptions under s.6(1)(b) she is taxable.  She should have payed up front and then got reimbursed for her expenses.
· TP’s must claim as income money received from an allowance unless it falls under the exceptions under s.6(1)(b).

· Even if the amount of an allowance is a reasonable reflection of real expenses, they will be taxable if the sums are fixed in advance, and they do not have to be accounted for.
The Queen v. Demers (1981 FCTD): D was employed by the federal government and worked for them in Haiti for a year.  He claimed that his cost of living adjustment should not be considered taxable remuneration for employment. 
· Money received for remuneration for services is obviously employment income.  Money received in advance and to compensate for a higher cost of living will usually be included in remuneration for services.

The Queen v. Huffman (supra) (undercover cop’s clothes) were the payments considered allowances caught under s.6(1)(b)?  Since H was to be reimbursed only upon presentation of receipts they were not considered an allowance.  
REMOTE LIVING ALLOWANCE

S.6(6) a lot of people get their living expenses paid, while they have a home elsewhere, and those expenses are not taxable.  But if you don’t keep your primary residence, and have no living expenses because all expenses are paid by employer in remote location, then taxable.

s.6(6) excludes money received for remote work sites.  If, for example, you live in a Winnipeg apartment and it is paid for by your employer, the University of Winnipeg.  This is a personal benefit, as you need a place to live.  However, if you are sent up North for your job, and you still have your home (or pay rent), you do not have to claim the benefit as it is not a personal one.  However, if you rent out your home during this time away from home, you will be taxable on the employer’s benefit to you.  In order to qualify and not be taxable your house has to be available for your occupancy and not be rented out.

Interestingly, you do not become taxable if you choose not to spend the remote living allowance, but crash with a friend.  The payment is still to benefit the employer.

Common Benefits from Employment:

1. Automobile

2. Loans

3. Stock options (s.7) - executive compensation

AUTOMOBILE

a) using your own automobile - an employer may pay an employee an allowance for the use of his/her car for employment purposes.  

· if paid on a kilometer basis, the amounts will not be taxable.  The reimbursement rates will then be calculated according to the regulations. 

· However, the car allowance  will be taxable if he pays you a set amount per month (i.e. $100/month).  

b) employer supplied automobiles (s.6(1)(e), 6(2)) - when an employer supplies a car

The formula to calculate benefit of the use of an automobile supplied by an employer is:

· Benefit = Value of Use of Automobile + Operating Expenses
LOW INTEREST LOANS (s.80.4)

Often, employers provide low interest loans to their employees as an incentive for employment.  However, this amount must be added to the employee’s income as it is a benefit from employment.  In calculating the benefit, use this formula:

Benefit = (prescribed rate of loans - rate of loan given by employer) x amount of loan
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Example: An employee receives a loan for $100,000 from his employer.  The employer gives it to him at a rate of 6%, but the prescribed rate (set by the ITA for the year) is 10%.  What is the benefit to the employee?

Benefit = (10 - 6) x $100,000 = $4,000
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STOCK OPTION PLANS (s.7) - in textbook language...

· stock option benefits are normally taxable as employment income

· they arise in the year in which the option is granted

· taxable only if derived from one’s virtue of employment, or rather if the benefit is conferred “in respect of, in the course of, or by virtue of” the employment relationship

· generally, the value of the benefit is the difference between the cost of the shares to the employee and their value at the time they are acquired from the plan (s.7(1)(a))

· “value” means fair market value

· shares acquired from a CCPC (Canadian controlled private company) in an arm’s length transaction are entitled to preferential treatment provided that they are held for at least two years (s.7(1.1))

· in these circumstances, the employee may defer recognition of any benefit that arises from the acquisition until disposition of the shares.  Further, upon disposition, the employee is only taxable on only 2/3 of the value of the benefit.

· where the employee disposes of CCPC shares in less than two years from the date of acquisition, he is taxable in the year of disposition on the full value any benefit derived from their acquisition.

Employee Stock Option Plans - in Gallant language...

1) normal stock option: in the year you exercise the option, you will immediately be taxable on the benefit gain.  Therefore, in the above example, in 2009, you would include half the value of the shares as a taxable benefit from employment.

2) CCPC (Canadian Controlled Private Companies): s.7(11) - if you exercise a stock option with respect to a CCPC; this deems the year they are sold to be the year you exercised the option.  The difference it makes is it deems the year you sell them (not bought them) as the year where you derive the benefit.
3) Prescribed share options: where employees get an option to purchase a stock at the FMV, and exercise it later, it is only taxable on 2/3 of value of the benefit. (incentive for employees to help the company grow.)
DAMAGES -- Wrongful Dismissal from Employment (s.56(1)(a))

If you receive damages for wrongful dismissal the common law held that this was not income from employment.  However, s.56(1)(a) now deems it to be employment income.  However, s.8(1)(b) will allow you to deduct all fees (i.e. lawyer) involved in this.  

DEDUCTIONS 

FROM EMPLOYMENT INCOME
S. 67 – The deduction must be reasonable, whatever it is.
s. 8(2) – No Deductions allowed from office and employment income (general limitation), unless expressly permitted.  E.g. deduction of meals only if the employee has been away from the employer’s work site for more than 12 hours (s.8(4)); a volunteer can deduct up to $1,000 for expenses incurred

· s.8(1)(f)(iv) disallows any further deductions for items which one has already received an allowance for through their employer for sales expenses.  KNOW THIS...guaranteed exam question!  Gallant seems to love this trick.

· If you get an allowance, and your expenses exceed the allowance, you can’t claim the excess.  But, if you can get the allowance converted to income, then you can claim the deduction.
S.8 – allows deductions from employment income for: legal expenses incurred to collect salary or wages, union dues, professional membership dues and RRSP’s. 
TRAVEL:  
Traveling expenses (including car expenses) are only allowed in closely defined circumstances.  
S.8(1)(f) Salespersons can claim more deductions – more like a business with more than 5 people  But, they cannot use the deductions to create a loss. The allowable deductions are similar to those available against business income..

s. 8(1)(h), An employee who “was ordinarily required to carry on the duties of the office or employment away from the employer’s place of business or in different places” may deduct his/her traveling expenses.  The employee must be required to travel, must be required to pay the traveling expenses incurred, and must not have received an allowance for traveling expenses that was exempted form taxation under s.6(1)(b).  
s.8(4): similar rules for meals.
Martyn v. MNR (1962) TAB:  M worked as a pilot and commuted by car on a road that had no good public transportation. Can the commuting costs be deductible from income from employment? NO.  M’s job did not start when he got in his car but when he arrived at work thus the commute is not deductible.

·   Travelling expenses in s.8(1)(h)  apply to when the job requires travel itself and not for just going off to work.  
LEGAL EXPENSES – The deductions that are allowed by s.8(1)(b) include legal expenses incurred to collect salary or wages.

· Cote v. MNR: legal fees to prevent a breach of contract and preserve a source ofo employment income are not deductible under s.8(1)(b)
S.8(1)(i) – DUES RELATED TO PROFESSIONAL STATUS 
The Queen v. Swingle (1977) FCTD: S a professional chemist employed by the fed. gov’t., a designated analyst under several federal Acts. Took out memberships in four professional organizations. Deducted the dues paid. MNR allowed the deduction for membership in the Professional Institute of the Public Service of Canada, but contended S did not have a professional status recognized by statute.  The taxpayer argued that since he was a designated analyst under several federal Acts, his professional status was recognized by statute and membership in the organizations was essential to remain knowledgeable in his field. But the statutes provided that any qualified person could be designated an analyst, without determining what qualifications were required. Deductions disallowed.

· Only fees necessary to practice a profession are deductible.
· A profession must be clearly defined for its members to qualify for deductions.

· An informally-designated professional can claim some dues to maintain prof. status.
HOME-OFFICE DEDUCTION: 
S.8(13) – If you have a contract that requires you to maintain a home office, then the expense is deductible.  
S.8(13)(a)(i) – the area of the home must be a) exclusively used for work and b) the place where the work is principally performed.  
S.8(1)(i)(iii) office, assistant, office supplies deductible if required by contract.
Can not deduct more expenses than income claimed to achieve a loss.
BUSINESS AND PROPERTY INCOME

· ITA Division B (s.3)

· Subdivision a (employment & office income)

· Subdivision b (income from business and property)

S. 9 – basic rules.  Profit = Revenue – Expenses (GAAP rules prevail)
Section 9(1): business and property taxed on profit 
1.
What to include in revenues (or income)

2.
What expenses (deductions) can be taken

3.
When to include revenues and when to take deductions (Timing Rules)

Differences Between Business and Property Income Rules
· Active business income (CCPC cdn controlled priv.corp) taxed at a lower tax rate
 s.125 – The small business deduction (no equivalent for property)
· Attribution rules (s.74.1 and s.74.2) apply to property, but do not apply to business income (you can shift I to partner)
· Stop-loss rules: prevent the creation of a loss on rental property (not a business)
(Business given preferential treatment, because it is seen to generate economic activity, unlike property)
What is a business?
· S.248(1) – a profession, calling, trade, manufacture or undertaking of any kind whatever, and … and adventure or concern in the nature of trade, but does not include an office or employment.”
THE GAMBLING CASES -- Graham, 1925, Walker, 1951, Morden, 1961
Graham (1925):  G made a considerable amount of money through betting on horses.  He did it on a large and sustained scale, and he made a living out of it. did this constitute business income?  Normally, the winning of a bet does not normally qualify as a profit or a gain.  G had a habit of betting and this is therefore not taxable. No tax on a habit.  It makes no difference that he put organization into his betting; his actions were still not organized enough to be the same way a bookmaker organizes his bets; an  irrational agreement, not an adventure in the nature of trade.

· Income made in an irrational way without any organization cannot be considered to be income from business.

Walker v. MNR [1951] Exch Ct: The taxpayer was a farmer who regularly attended horse races in four cities 53 days a year.  He received earnings as the part owner of several horses and from winning bets. Was W betting as a hobby or was he systematically carrying on with a view to making money?  W had an extreme amount of organization of his betting.  He had an interest in several race horses; had the benefit of inside information from jockeys and other interested persons on the probable outcome of races; and for 10 years he systematically attended all the races in sometimes four different cities.  He could also not afford to lose the amount of money which he was betting, therefore, he had a reasonable view of making money.

· if one has a threshold of organization through income-earning activities, and this is their principal method of earning income, their amounts made will be taxable as business income.
MNR v. Harry Edgar Morden (1961) M made a considerable amount of money for quite a few years from gambling, both from horses and other events. (“in his blood”) He also owned a racing stable and a substantial portion of his time was directed to training and racing horses, and he was continuously placing bets on his own and other horses.  M was a chronic gambler, and his habits were not of a commercial character, nor were they organized to be considered a business.  M’s activities were not carried on for profit or with a reasonable expectation of profit, therefore, it cannot be considered business income.

· Income made through gambling or hobbies whose sole purpose is entertainment will not be taxable
· One possible test: what is the man’s own dominant object - to conduct an enterprise of a commercial character or to entertain himself.  
REOP CASES -- Moldowan, 1978,  Tonn, 1996, Walls, 1999 (leave to the SCC granted 2000)
The following usually indicates a business:

1) nature of the operation (what is it usually?)

2) time, labour, organization

3) reasonable expectation of profit

4) regular, recurring receipts

5) is there any degree of financial risk?

Moldowan (1978):  (hobby farm) In finding a business for the purpose of deductions, one must have a reasonable expectation of profit.  In determining a “reasonable” expectation of profit the following factors are important:

·  the profit and loss experience in past years, 
·  the taxpayer’s training, 
·  the taxpayer’s intended course of action, 
·  the capability of the venture as capitalized to show a profit after charging capital cost allowance

· this is an objective determination from all the facts

· the amount of time the taxpayer spends on the activity in question is also relevant

Tonn (1996) FCA:  T buys property to rent it out and makes big losses that he tries to deduct

If you are doing something as a hobby then you get such a personal benefit that it is the primary motive.  The secondary motive is profit.  Here the seeking of profit is just a wish and really unreasonable, but it was the motive. No personal element.  Here T made a business error and did not get personal benefit from rental property so it is business income and not personal expenses disguised as a business.  
·   Errors in business judgment do not deny a person the status of business income.
·  Consider personal element in applying REOP concept.
·  A poor business plan is not fatal to business status.
Landry v. R (1995) FCA:  L is 71 and after 23 years away from law he starts his practice but did so in such a poor way and did not try to catch up to current trends in the legal profession that there was no reasonable expectation of profit. Therefore  although there is no real personal element, because of the complete impracticality L is still not generating business income.

·   Irrational attempts to make money are not ANT.
Walls (1999) TCC:  The taxpayers were partners in a partnership which lost money. They deducted those business losses from income.  MNR reduced the amount of losses on the basis that the partnership had not carried on business with a REOP.  Considering this partnership's expenses and revenue, it was inevitable that the partnership would accumulate a rapidly increasing debt.  The partnership was unable to make a profit because it was effectively undercapitalized.  The court believed that the reduction of tax was the sole reason for the existence of the shelter.  The only financial advantage that could have been expected by a purchaser of a partnership was by way of tax refunds as a result of claiming the inevitable losses. Therefore, the losses from the management of the business were not business losses and could not be deducted by the plaintiffs.
· No deductions on a commercial venture where the sole  intention is to generate losses. (overturned by FCA, now on appeal to SCC)
Jacquot (1999): (possible exam scenario) author teaches, does guest lectures, and claims losses for writing expenses. Court looked at amount of effort she put into the writing of novels, her marketing plan, and the length of time it can take to write a best-seller.  Court found a lot of factors created REOP.  This could be applied to other areas of the arts. (SEE FILE)
PROPERTY INCOME 
· Common Types of Property Income

· Dividend income (on shares)

· Interest income

· Rental income

· Royalties

· Income from Property is Passive: Derives by virtue of ownership.  
Property Income: Interest
· If interest is part of a payment on property, It is 100% taxable, unlike K-gains,which is 50% taxable..
Groulx, 1967 G agreed to sell house for $395,000, $85,000 now and 310,000 in instalments over next six years, with an agreement to forego interest.  MNR found that part of the 310 was interest on a loan to the seller. Upheld.  Since G forgoes interest to get a higher price the difference is interest in the annual payments.

· General Rule: if upon property sale, some of the money need not be paid until a year or more later interest is charged.  So if the deal has contractual payments over a long time span then interest will be seen.

· s. 16(1)  If price paid is more than fair market value then the surplus will be seen as interest per s16(1). but if the price is fair market value then no interest will be seen in the payments.***
BONDS
For individuals, this applies to the anniversary date of the bond, CCRA taxes on an accrual basis.

· s.12(1)(c) requires interest to be included in income when it is received or receivable, “depending upon the method regularly followed by the taxpayer in computing his profit”.  However, 
· s.12(4) limits s.12(1)(c) by requiring an individual who holds a debt obligation on its anniversary date to include in his income for a taxation year all interest accrued to the anniversary date occurring in the year.  An example of this would be that the holder of a Canada Savings Bond would have to report the interest gained on the bond on the day of issue every year, instead of when he cashes it out, so you can buy a bond on Jan 1st, 2001, earn interest for a year, but not pay interest until you file return for 2002 tax year.  
· Companies pay for partial and full years.
· sometimes, the borrower of money uses the money to earn business or property income.  If so, then any interest payable to the creditor will be deductible by the debtor as an expense of earning the business or property income (s.20(1)(c))
· inflation is not allowed as a deduction when calculating money made from interest
DISCOUNTS vs. PREMIUMS

Discount: $1000 bond at 10% interest.  Someone pays $900 for it.  Next year, it’s still worth $1100.  The effective interest rate is more than 20%
Premium:  $1000 bond at 10%.  Person pays $1050 for it.  Still worth $1100 next year.  Effective interest rate less than 5%.  

If you bought at a discount, which rate do you pay interest on?  RC will allow the extra earned interest to escape tax if it is no more than 4/3 of the original interest rate.  So in our example, all is tax free, because up to 13.333% over the 10% would be tax free.
BUSINESS AND PROPERTY DEDUCTIONS: 
Where to begin?
Section 9:  Income = Profit = [Revenues] – [Expenses]
Section 18(1)(a): Expenses must be to gain or produce income. The section also lists prohibited deductions, expenses on account of capital 18(1)(b), and personal/living expenses 18(1)(h). 
Section 20: Notwithstanding section 18, capital expenses are allowed if explicitly authorized in the Capital Cost Allowance scheme.
Section 67:  the amount of the deduction must be reasonable.
In assessing any kind of deductions from business or property, ask:

1.  Was the expense incurred to gain or produce income (s.18(1)(a))?  
If yes, then move on to step 2.  
If not, then no deduction.

2.  Was the expense of a capital nature (s.18(1)(b))?  
If yes, then it is not allowed unless explicitly authorized (s.20 )

If no, then deductible from business or property income, unless prohibited by s.18.  
ACCOUNTING PRINCIPLES

Canderel (1998) SCC (the most recent attempt to shed light on the concept of profit)  The taxpayer, a landlord, tried to deduct tenant induced payments (amounts paid to a tenant as an incentive for entering into a commercial lease) as an expense in the year they were made, rather than over the life of the leases to which they related.  Okay.

·   To calculate profit, first look to the ITA, then to generally accepted business principles,  and if neither is determinative, then there is flexibility.
·   BUT, A taxpayer’s method of calculation will be rejected if the Minister can show that another method provides a more accurate picture of the taxpayer’s profit. (other cases explicitly accept GAAP)
DAMAGES

Imperial Oil, 1947:  IO involved in the transportation of petroleum. Caused an accident by negligence. Assessed damages of ½ million dollars.  Deductible?  Was the amount wholly and exclusively incurred for the purpose of the business (and therefore an operating expense and not a capital one)?
·  Damages are deductible, because they are seen as incidental costs that are a normal hazard of the trade.  
· THE EXPENSE NEED NOT GAIN INCOME.  (contrary to s.18(1)(a))
NOTE: if the taxpayer has deliberately committed an act with the aim of causing damage, a deduction may be denied on the basis that the act was not necessary in carrying on the taxpayer’s business, trade or profession.

IT-467R (1992)

Damages, Settlements and Similar Payments

In order for damages payable to be deductible in computing income, they must meet the following criteria:

1. the outlay must have been made for the purpose of gaining or producing income from business or property (s.18(1)(a))

2. the outlay must not be on account of capital (s.18(1)(b))

3. The outlay must not be made for the purpose of gaining or producing exempt income (s.18(1)(c))

4. The outlay must be reasonable in the circumstances (s.67)

However, the payment is on account of capital if:

1. the payment represents the acquisition cost of a capital asset

2. the payment creates an enduring benefit to the payer’s business

3. The payment can be considered to have been made to preserve or protect a capital asset of the taxpayer

PERSONAL AND LIVING EXPENSES

Benton (1952) Is the cost of a housekeeper a deductible business expense? It was the only way this mildly disabled farmer could work, but the cost was denied.  
·    The “but for” test is not determinative of deductibility.  Could capture too many    

     remote expenses.

Symes (1993):  child care expenses are not deductible from business income.
·    Expenses for needs that exist regardless of whether you are employed cannot be
     Deducted from business income..
S.63: child care is a Division B, subdivision E deduction, which means it is not deducted from any particular source of income.  It is deducted from all earned income, as calculated in overall net income.  S.63 sets upper limits on the amount that can be deducted: $7,000/child under 7, $4000/child 7-14.  As well, only the lower income earning spouse can claim. NB: if the lower income earner has business income only, and declares a loss for the year, then his income will be nil, and there will be nothing to deduct the expense from.
Scott (1998): Food a deductible expense?
·    Extra food, comparable to putting fuel in a car, is deductible.
·    ( could relate this to rain gear, nutritional supplements)
Royal Trust (1957): Social club dues (ie golf club memberships) are deductible business expenses. (But employees taxed on the benefit)
· S. 18(1)(L) reverses Royal Trust

CAR EXPENSE

Dr. Ronald K. Cumming v. MNR (1967) C a doctor does admin work out of his office at home.  He wants to deduct the use of his automobile in traveling to the hospital.  The car used was also used for personal purposes. He sometimes went back and four four or five times a day.  Came home for lunch, etc.   Are expenses incurred in maintaining and operating  a care incurred for the purpose of producing income (s.18(1)(a))or are they personal or living expenses (s.18(1)(h))?
·    If your base of employment is your home, and you travel to other places in connection with earning income attributable to your business, this amount is deductible.
·   . S.13(7)(g)  But, there are limits on deductions for car expenses. $20,000 in K-cost expense.
MOVING EXPENSES -- deductible under s. 62

HOME OFFICE EXPENSES (business and property, not employment)

· s.18(12): no amount shall be deducted unless:


            (a)(i) the individual’s principal place of business, OR
     (a)(ii) used exclusively for the purpose of earning income from business and used 
               on a regular and continuous basis for meeting clients, etc.

· if one were successful at meeting these requirements, the person would be permitted to deduct a proportion of the home expenses based on the proportion of floor space that the office bore to the total floor space of the home

· s.18(12)(b) the home-office deduction cannot be used to create a loss or increase a loss.  s.18(12)(c) provides that expenses that are disallowed by (b) can be carried forward one year so long as the home office continues to qualify for the deduction in that year under (a)

Mallouh v. MNR (1985)  Dr. M was a gynecologist and lecturer who wanted to build a nice home w- office space to store documents and medical journals, and to read, prepare lecture notes and bill patients.  Court found the use of the home office was barely related to the job.  While the office was convenient for the appellant, the expenses were not necessary nor reasonable when one considers the practices of others in the medical profession.  The appellant simply could not establish how the use of the office contributed to the earning of income from his practice.  Compare to Cumming where the taxpayer had no choice but to do the administrative work at home.

· He was not allowed to deduct the cost of the office.
With a home office, the onus is the appellant to show that the expenses are not personal in nature.  With such a nice house, the onus is hard to meet.
Deductibility of Personal & Living Expenses from Business and Property Income
ENTERTAINMENT AND MEALS
S. 67: reasonable amounts

S.67.1(1) – 50% limitation on deductibility of entertainment expenses – actual cost, or whatever is reasonable.
Roebuck v. MNR (1961): R and his brother operated a law practice.  They became concerned that clients were leaving them for no apparent reason except, according to the brothers’ conclusion, a failure to maintain social contact.  Accordingly, the brothers chose to invite some 400 guests to a bat mitzvah. Was the entertaining solely for the purposes of business (i.e. solely with the object of promoting the business or its profit earning capacity)? Court said no.
· Entertainment expenses are deductible only if the sole purpose of the expense is business Intention is the determining factor.
Why courts should restrict entertainment expenses and business meals (from Neil Brooks in Canadian Taxation, noted at p. 403):

1. High level of personal enjoyment associated with the expense, nearly or equal to the cost. 

2. Inequitable distribution of a benefit only to those who are self-employed.

3. High income people benefit the most.

4. Open to abuse.
5. Almost impossible to police.  Business associates are often one’s friends.

6. Moral integrity of system compromised, if deductions allowed for the luxuries of life.

7. Leads to over-consumption of entertainment services, since the relative cost is less.

8. Disallowing expenses does not put anyone at a competitive advantage, since the rules are the same for everyone.

(Compare this to expenses not allowed – such as child care, or housekeeper, which enables a person to participate in the workforce)

EDUCATION
e.g. executive MBA.  Can co. deduct cost of paying for CEO’s education? Can argue this either way.
CONVENTION EXPENSES
· S.67.1(3) don’t deduct the fees for food provided by convention
· S.20(10) only two conventions are deductible per year and the conferences must be held within the territorial scope of the organization. 
PROCEEDS OF CRIME
· S. 9 & s. 18 -- nothing denying a deduction for public policy reasons
Eldridge, (1964) “Madame E” Ran a call-girl operation. Wanted to deduct expenses incurred in the operation of her business – rent, utilities, taxi fees, alcohol, bail bondsmen (a term of employment), body guards, payments to cops, payments to phone company employee, legal expenses for one of her “girls” accused of “conspiracy to live off the avails of prostitution” (she had a contract with her employees to pay such expenses).  Also, bought out one-day’s edition of a local newspaper, because it had negative press about her. The only ones accepted were those for which she had receipts.  However, payment for newspapers was not seen as a legitimate business expense.  Neither was payment to bail bondsman for her own bail, since her business had already been shut down.
· Expenses in the earning of illegal income are deductible as long as the taxpayer has sufficient proof of the expenses
Note: court ought not to second-guess a TP’s business judgment.  
S.67.5 (prohibited deductions) – if you pay bribes to public officials, Cdn or foreign, you cannot deduct those expenses. (However, you could probably make an argument about “facilitation fees” in countries where they are routine.)
FINES AND PENALTIES
Luscoe, 1957 “It would be preposterous if the appellant company was allowed to deduct a fine and therefore share equally with the public treasury the loss for which it was condemned by its unlawful act.”
65302 B.C. v. MNR  2000 (SCC): BC company over-produces eggs contrary to established quotas and sold them for a profit for four years.  Assessed fines. Can deduction be denied on grounds of public policy? No. All expenses are deductible unless prohibited in s.18(1). 
The only question is whether fines were spent to gain or produce income .  
· Fines and levies are deductible.  
· Public policy arguments may not be used to create new exceptions .Only Parliament can create new exceptions.
· Fines for truly egregious and reprehensible actions are probably not deductible (e.g. environmental damage, or harm to people), but such instances will be rare.
Cd distinguish other cases in two ways:  1) The intent behind the illegal act in another case may not have been to gain or produce income, but to harm another person.  2) Another case could deal with a punitive fine, as distinct from a compensatory levy, and therefore one could turn to the reasoning in the dissent in 65302.  The dissent encouraged courts to honour the rule of statutory interpretation that states that one statute should not be interpreted to thwart the intent of another statute.  Allowing deductions for compensatory levies does not thwart, but allowing deductions for punitive measures does, and as the minority pointed out, it is the court’s duty to uphold lawfulness generally.
IT-104R2 (1993)

Deductibility of Fines or Penalties

Now, generally, fines and penalties are not deductible from income (public policy plays a role).  However, in certain circumstances (Day & Ross), they might be, as long as the following conditions can be met:


1. the fine is laid out for the purpose of earning income


2. it would not be contrary to public policy to allow the deduction


3. Incurring the particular type of fine or penalty is a normal risk of carrying on the business or earning the income and even though due care is exercised, the violation resulting in the imposition of the fine or penalty is inevitable and beyond the control of the taxpayer and the taxpayer’s employees (pollution and speeding offenses would not qualify)

4. The breach of the law giving rise to the fine or penalty does not result from negligence, ignorance or deliberate disobedience of the law and does not endanger public safety


5. It is not otherwise prohibited by the Act

fines through an organization (i.e. Law Society) as punishment or deterrent in connection with the infraction are not deductible

IT-467R (1992)

Damages, Settlements and Similar Payments

In order for damages payable to be deductible in computing income, they must meet the following criteria:

1. the outlay must have been made for the purpose of gaining or producing income from business or property (s.18(1)(a))

2. the outlay must not be on account of capital (s.18(1)(b))

3. The outlay must not be made for the purpose of gaining or producing exempt income (s.18(1)(c))

4. The outlay must be reasonable in the circumstances (s.67)

However, the payment is on account of capital if:

1. the payment represents the acquisition cost of a capital asset

2. the payment creates an enduring benefit to the payer’s business

3. The payment can be considered to have been made to preserve or protect a capital asset of the taxpayer

THEFT, BURLARY, EMBEZZLEMENT -- costs of  

The cases make a distinction between low level employees and proprietors, directors and managers.  When an employee is dishonest, the courts say that this was incidental to, and inevitable in, an income-producing business.  When a high level “employee” would misapply funds, no deduction would be permitted on the loss suffered.

IT-185R – Losses from Theft, Defalcation or Embezzlement 

- like damages and settlements, a loss through theft, defalcation or embezzlement is normally deductible if the loss is: an inherent risk of carrying on business AND

the loss is reasonable incidental to the business’s normal income-earning activities.

- losses through the theft of strangers are normally deductible (ex. shoplifting)

- where employees steal assets, the loss is generally deductible unless senior employees are involved

- thefts by partners, proprietors and shareholders are not normally deductible because the law considers these to be “withdrawals of capital” (identification doctrine?)
- losses from theft, etc. are generally deductible in the year they are discovered.

- if a deduction is claimed and the loss is later recovered, the amount recovered must be included in the taxpayer’s income.

Cassidy’s Ltd. v. M.N.R. (1990 T.C.C.):  (an exception to the policy) A subsidiary of the taxpayer incurred losses as a result of frauds committed by the subsidiary’s vice-president. The Minister made the usual argument re: senior employees – losses not incurred for the purpose of gaining or producing income.  But in the present case, the thief–by virtue of his position–could easily steal the goods that he stole.  This was within the ambit of the risk involved in producing income.  Court allowed deduction.  



…..
· One must look at how and at what stage in the income earning process the money is stolen or embezzled.

(cd argue wrongly decided, b/c it is precisely the fact that sr managers can steal with ease that has made the courts want to ensure that companies guard against such losses.)
DEDUCTIBILITY OF INTEREST
s. 20(1)(c)(i) allows a taxpayer to deduct interest on borrowed money used for the purpose of earning income from a business or property

· when the income-earning source ceases to exist, the related interest expense in no longer deductible (unless he reinvests the proceeds in another income-producing property) (Tennant)
· a taxpayer cannot continue to deduct interest payments merely because the original use of borrowed money was to purchase income-producing assets, after he or she has sold those assets and put the proceeds of sale to an ineligible use

· conversely, a taxpayer who uses or intends to use borrowed money for an ineligible purpose, but later uses the funds to earn non-exempt income form a business or property, ought not to be deprived of the deduction for the current, eligible use

· must be paid pursuant to a legal obligation.  Therefore, the voluntary payment of interest is not deductible

s.20(1)(c) limits the interest deductible to that which is reasonable
s.20.1  When a property purchased with borrowed money ceases to earn income and there is still a portion of the loan outstanding, the unpaid balance of the loan can be used for the purpose of earning income from a business or property.

Tennant v. MNR (1996 SCC): The taxpayer borrowed $1 million to purchase shares and deducted the interest payments.  However, the shares dropped in value to $1,000.  He took advantage of a rollover provision and exchanged these shares in those of a different company.  MNR argued that only $1,000 of the loan could now be traced to an eligible use and the only interest that was deductible was interest on $1,000 of the principal sum.

· An interest deduction is based on the amount of the original loan, not on the value or cost of the replacement property, as long as the replacement property is an eligible use. (to produce income)
INTEREST ON INDIRECT USE LOANS
The Queen v. Bronfman Trust (1987 SCC) Trustees borrowed money to make a payment to B, so that they could preserve an income-producing asset in the trust.  Deduction of interest on loan not allowed, because its direct use was not to produce income.

· Interest is only deductible if the loan is directly for a purpose to gain or produce income. An indirect benefit to income is insufficient.
The Queen v. Attaie (1990 FCA) A mortgaged a house, and was about to pay off the mortgage in a lump sum.  Instead, he found out he could receive a better interest rate from term deposits and invested the money.  Since the money remaining on the mortgage was indirectly used for investment, he attempted to deduct the interest on his mortgage from income. No deduction.
· An individual cannot deduct interest paid on the mortgage of a personal residence even though he claims that the borrowing avoided the need to sell income-producing investments.
CURRENT VS CAPITAL EXPENDITURES

In assessing any kind of deductions from business or property, ask:

1.  Was the expense incurred to gain or produce income (s.18(1)(a))?  
If yes, then move on to step 2.  
If not, then no deduction.

2.  Was the expense of a capital nature (s.18(1)(b))?  
If yes, then it is not allowed unless explicitly authorized (s.20 )

If no, then deductible from business or property income, unless prohibited by s.18.  
British Insulated and Helsby Cables, Limited v. IRC (1926): (enduring benefit test) the appellant agreed with its employees when setting up a pension fund that it would contribute to the fund.  To ensure that older employees ranked proportionately, the company made a large lump sum payment to the fund.  It wished to deduct this sum as a current expenditure. Historically, a capital expenditure is a thing that is going to be spent once and for all, and income expenditure is a thing that is going to recur every year.  However, this was abolished; new criteria: an expense with a view to bringing into existence an asset or an advantage for the enduring benefit of a trade is a capital expense.  Pension benefits to employees are a substantial and lasting advantage to the business ( contented and efficient staff.  A capital expense.

· If the expense is of a non-recurring nature and it creates an enduring benefit, it will be a capital outlay.
Denison Mines (1972) SCC: Taxpayer ran an open uranium mine.  During the first three years of operation the mine was developed to include “haulage” ways (mining lingo for corridors to expand production areas).  RC argued that these haulage ways were developed to meet the “current” needs of the business.  Company wanted to defer deduction by calling it capital.  SCC said current.
· even if the expense creates an enduring benefit, a court can characterize it as a current expense if it is an expenditure in the normal course of doing business..

Johns-Manville Canada v R (1985) SCC  JM buys land at the edge of its open pit mine.  Due to the nature of the mining it need a wider and wider circumference to actually work. It devoured land.  Is it possible to consume land, as a current expense? SCC looks at the fact that from a business perspective the land was to continue operations and remove a current obstacle. It wasn’t bought because it was valuable. So this is a CURRENT expense as the expense was to further the business and it does not create an enduring benefit

· A capital asset, if consumed, can become a current account expense.
REPAIR V. REPLACE
Canada Steamship Lines Ltd. v. MNR (1966) (Exch Ct): C.S. had to spend money replacing floors and walls of certain ships - having been made necessary by the wear and tear arising out of the loading, carrying and unloading of cargoes - and also the replacement of boilers in one of the ships. Were these deductions prohibited by s.18(1)(b)? The boiler -- capital expense; the floors and walls -- current expense.

· If a new asset is acquired, independent of other assets, it is a capital expense.  However, if only replacing a part of a current asset = current expense.
· The amount of expenditure does not determine whether it is current or capital.
The Queen v. Shabro Investments Ltd. (1979 FCA) SI owned rental property and replaced a useless floor (design defect) on one of its buildings with a vastly improved version (e.g. drilled piles). Was the “replacement” on account of capital or revenue?  The steel piles were clearly a capital expense. As for the floor itself, one must look to see if there was a replacement of an entirely different product.  As Gallant puts it, if there is a “substantial re-creation of the asset”, the expenses are capital in nature.  In the present case, the whole operation was said to have led to an improvement in the building such that we can say that there was a different building entirely.  Money spent on new floor was a capital outlay and not deductible.  The tiles, drains, etc. expenses were sent back to the trial judge to see if they were deductible repairs or not.

· If an asset has increased so substantially that it is considered essentially different in kind from before, the repairs to it will be on account of capital.
· BUT, (obiter) improvements in technology that change the underlying value of the repaired asset do not render a repair a capital expense.
Gold Bar Developments Ltd. v. The Queen (1987 FCTD)G.B. owned an apartment building the exterior of which was constructed of brick veneer.  Bricks began to fall from the building.  Inspection revealed that an entire wall was unsound, and that the primary cause was inferior work of the original subcontractor.  On the advice of professional engineers, the taxpayer made the necessary repairs, using metal cladding instead of brick veneer, at a substantial cost.

· Involuntary expenses are deductible from income, whereas voluntary expenses are not.

(Gallant does not like this voluntary=capital, involuntary=current analysis as it is not very realistic.)
INTANGIBLES – LEGAL FEES FOR TRADEMARK, 

COPYRIGHT, LICENSE, GOOD WILL, ETC.  3 contradictory cases

MNR v. The Dominion Natural Gas Co Ltd. (1941):  D had contract to sell gas to municipality.  Part of the municipality became part of a nearby city and D still sold gas to these parts.  A competitor tried to prevent this, and D won.  It attempted to deduct its’ legal costs. Non-recurring, and enduring benefit.

· Legal expenses incurred in relation to preserving a capital asset are capital expenses.

Kellogg v. MNR (1942): Kellogg marketed a product under the name Shredded Wheat.  A competitor alleged trademark rights in the name and sued. Kellogg wanted to claim its legal fees for its successful defence as a current expense. During the action, no income was derived from the products using the name Shredded Wheat.  Court noted the asset “does not appear on any balance sheet” and nothing was acquired which had no prior existence.  It simply encountered a difficulty in pursuing its sales.
· Expenses made to preserve capital assets, such as a trademark or copyright, so that one can continue business, should be deductible as current expenses.

Canada Starch Co. Ltd. v. MNR (1968): (trademark problems)C.S. developed a name “Viva” for a products, and, after spending lots of money on it, was told that it was confusing with a trademark owned by Company B.  C.S. payed company B $15,000 so there would be no opposition to the name, and they tried to deduct it as income.  Registration of a trademark does not create a trademark, but is a device for improving its legal protection.  Court compared it to an advertising expense, and said it was current. 
· If you want to argue an expense is current, compare it to ongoing expenses like advertising, and note lack of creation of permanent asset.

IT-475 (1981)

Deductions on revenue regarding RESEARCH:

Deductible: 

-- scientific, 

-- to improve position in industry, 
-- to see if a K-asset should be created or acquired.
Not deductible: 
-- research to see if a business should be started.

CAPITAL COST ALLOWANCE
S.18(1)(b) Denies deduction for non-depreciable capital expenditures, except as permitted by the Act (e.g. real estate agents fees, closing costs, taxes). After these deductions you have the Adjusted Cost Base (ACB)

S.20(1)(a) The allowable capital cost deductions (the CCA) on depreciable property.
Undepreciated Capital Cost (UCC) : 
· S. 13(21) The residual value of K-assets (ACB) after all years of capital cost allowance are accounted for:
· ACB [cost of all acquisitions of property in the class] 

· LESS [all previous CCA deductions] 

· PLUS [recapture] 

· PLUS [proceeds of all sale of class property UP TO the original cost of the property]

A.
Determine Rate of Depreciation

· ITA Regulation 1100(1):  rates of depreciation for all classes of property

· Schedule II: contains the details of each class of property: e.g. Buildings, class 3,  5%

B. How to Calculate (declining balance method of depreciation): 
A buys a 100,000 building (capital) to use in his business :

Year 1

Cost of the Asset (ACB)



            $100,000

CCA Deduction (5% of $100,000)

    
 - $5,000


Residual Value of Asset ($100,000 - $5,000)
              $95,000 UCC

Year 2

UCC (Value Left in the Building)


$95,000

CCA Deduction (5% of 95,000)

            
-$4,750

Residual Value of the Asset

                  
$90,250 UCC
Recapture, Terminal Loss and Capital Gains
Sell building for more than UCC, e.g. $95,000
· The difference, the amount of over-depreciation, must be recaptured $95,000 - $90,250 = $4,750 = Recapture.  This amount must be put back into business income.
Sell the Building for less than UCC -- $90,000
· Difference between $90,000 and $90,250 (under-depreciation) is a Terminal Loss
· S.20(16) – Terminal Loss must be deducted from business income
Sell building for more than original cost, e.g. $110,000
· Calculate over-depreciation (Recapture) & the increase in value (Capital Gain)

Recapture: difference between UCC ($90,250) and original ACB.


UCC





  90,250




minus



ACB or PoD (the lesser of)       100,000

      






     
    9,750 – Recapture  (added to Income)



Capital Gain: Difference between ACB and PoD:  $10,000.  50% of it is taxable. 
Half-Year Rule: Reg. 1100(2)
(Combats the unfairness of a business buying a large asset on say December 31 and then taking a large CCA deduction as if the asset was depreciating for the entire year instead of just 1 day.)  

Opening UCC of 3,000, Class 10, Rate 30%: buy another capital asset in same class for 1,000
Step 1:
UCC from previous year

3,000



Add cost of new acquisition

1,000



New UCC




4,000

Step 2 (determine notional UCC for current year w- half-year value)


3,000 + ½ 1,000 = 3,500



Calculate percentage of depreciation: 30% x 3,500 = 1,050
Step 3 (subtract notional UCC from new UCC) 



Step 1 – Step 2 = Closing UCC
2,950

Multiple acquisitions and disposals in the same year? 
Already have cars w- 2000 year-end UCC of $50,000. In 2001 Purchase another car at 20,000, sell another for 10,000 (original price, 30,000)  Class 10, 30%
2000 Year end UCC
  


50,000

Add acquisitions


          +20,000

Subtract Lesser of


    ACB    or            30,000

    P. of Disposal     10,000
          - 10,000
New UCC

                        60,000

Notional UCC = 20,000

+ ½ (20,000 – 10,000)

25,000

CCA (30% x 25,000)



-7,500

2001 year end UCC



52,500

NOTE, according to S.13, the half-year rule does not apply when disposals exceed acquisitions.
What if one of the original cars (which cost $15,000) is sold for $5000 in 2002?


Year 2002


Opening UCC






$52,500

Subtract Lesser of:

    

Proceeds of Sale (5,000)

        - 5,000

    

Original Cost of Property (15,000)  
________

New UCC







 $47,500
What if in 2003, the remaining assets (ACB of $60,000) are sold for $40,000?

UCC








$47,500

Subtract disposals

  

Lesser of original cost (60,000)
      - 40,000
  

Proceeds of disposition (40,000)

Closing UCC


 


 

  $7,500  Terminal Loss (deducted from income)
RENTAL AND LEASING PROPERTY RESTRICTIONS AND EXCEPTIONS
Regulation 1100(11): can’t deduct CCA to create a loss.  Thus, the amount you can deduct as CCA off rental and leased property can only be up to the amount of profit left over after Rent Received – Deductions Taken.  

Allocation of land vs. buildings

s.68 - requires buyer and seller to use same values for land and buildings.  CCRA will take your word for it if parties are adverse in interest.  But if family members, or one party is a charity, the allocation must be reasonable.  
Ben’s LTD v. MNR (1955): B operated bakery and bought 3 neighboring lands with their homes in order to expand business.  He tore down the homes, and allocated his costs as: land - $3,000 buildings - $39,000.  Three months later sold buildings for $1200. As buildings depreciate this allows him to write off more as a deduction yearly (whereas land is not depreciable).  The Minister objected, saying the entire amount spent was for the purpose of acquiring the site on which the plant addition had been erected and that no portion of the payment was expended for the purpose of acquiring depreciable assets.  No CCA.
· The intention of buying property will be the relevant factor in determining if the purchase is attributable to land or buildings.

CAPITAL GAINS
Capital is defined as:

s.54 a) any depreciable property of the taxpayer, and

        b) any property (other than depreciable property), any gain or loss from the disposition of which would, if the property were disposed of, be a capital gain or a capital loss.
s.39(4) allows a TP to elect whether shares are a K-gain or income. 
s.39(5) prevents traders, dealers, financial institutions, non-residents, etc, from claiming shares as K-gain.

Capital is measured by taking the difference between the “proceeds of disposition” of the property and the “adjusted cost base” (ABC) of the property.  Gains and losses on capital property are 50% taxable/deductible.

The Carter Commission wanted to tax CG like anything else for three reasons…

1. EQUITY:  there is better HORIZONTAL equity as one who makes 10,000 in employment income and one who makes 10,000 in selling property are in THE EXACT SAME POSITION

2. NEUTRALITY: if CG and other income are taxed in the same way then it reduces the incentive to make income look like CG

3. CERTAINTY: It is hard to differentiate between CG and business income so why bother lets just tax all the same.

· The flip side to the argument for full tax on CG is that to tax fully CG it would discourage investment.

· Note that CG help the equity of the bourgeoisie as the fact that we do not full tax CG, and the rich are vastly more likely to own property means there is a huge tax expenditure that benefits the rich.  We are forgoing much tax dollars on the CG system thus saving the rich tax money.
Effect of inflation:

· Others will point out that when inflation is taken into account, owners of real assets are often no better off, even though the nominal value of the assets is higher.  They would argue that no tax should be charged, since they haven’t realized any real increase.
· The tax system has recently indexed the tax brackets for inflation thus preventing the tax drift upwards when you really don’t have no more money in your pocket judged in real dollars.

· For this to work for CG, we do not need to adjust the rates but rather we must adjust the actual capital gain itself.  So if I buy property in 1990 for 10,000 and sell in 2000 at 20,000 with inflation of 5% over those 10 years, the Capital Gain of 10,000 that I got when I sold the land is made up of a real gain of 3711 while the inflationary gain (the phony gain) is 6289.  As such inflation makes the real gain MORE taxable than if we indexed the CG and then kept the taxable rate at the set 50%.

· There has yet to be any change on the inflation for CG.

· If we compare A and B, B with income of 1,000 over 10 years and A who will make a CG of 10,000 when he sells 10 years from now, there are difficulties in comparisons.

S.248 Definition of Business:  “Adventure or concern in the nature of trade” 
Factors to look at in classifying a profit as produced by an ANT or a capital gain

(The British Royal Commission on the Taxation of Profits and Income - 1955):

1.  subject matter of the realization; what the realization is typically characterized as.

2.  length of the period of ownership; the shorter the length of time the property held, the more likely an ANT

3.  frequency or number of similar transactions by the same person.  Note: this criteria has been criticized as an adventure in the nature of trade can constitute as only one transaction.

4.  Supplementary work on, or in connection with, the property realized; when there is an organized effort to obtain profit there is a source of taxable income.  But if nothing at all is done, it will likely be a capital gain (i.e. the more time and energy spent will indicate a business)

5.  circumstances responsible for the realization; if satisfactory reasons are given for the quick resale of properties, the court may treat the profits as capital gains.(Stremmler)Or the circumstances surrounding the sale. 

6.  Intention or Motive; the taxpayer’s intention at the time of purchase (including “secondary” intentions and also the time at which disposition was made) - together with a consideration of their conduct  - or “quick flip profit”

7.  Is the person in the business of buying and selling.

8.  Other conduct of TP

Factors from (IT-459 - 1980):

· To determine if ANT, all circumstances must be considered, no single criterion

· The principle tests:

a) Conduct:

· whether the taxpayer dealt with the property acquired by him in the same way as a dealer in such property ordinarily would deal with it
· Is TP acting like a dealer would,  if that dealer was dealing with the same property?

· Evidence that efforts were soon made to find or attract purchasers points to trading

· Did TP try to improve marketability - trading

· If the taxpayer has a commercial background in similar areas or has had previous experience of a similar commercial nature

b) Nature of Property

· If the property cannot produce income or was not personal enjoyment to its owner.  Can also include where the property acquired was a large quantity of one kind of goods. – implies trade

· While property may be able to generate income can TP operate it – if can’t shows only in position to sell it - trade

c) Intention:

· Is intention consistent with a trading motivation?

· Can also develop an intention later to profit if it is more beneficial to sell than to hold however, look to other corroborating evidence to show if the intention existed in first place

· Inability to establish intention doesn’t preclude establishing ANT if can show meets other tests

· Can have Primary intention: holding property for investment and secondary: to sell if primary intention can’t be fulfilled

· Intention not limited to the time of acquisition of property, because can change up to disposition and TP may abandon the primary or secondary intention. (Stremmler  says the opposite)

d) Isolated Transactions:

The following factors considered (but not determinative):
· transaction single or isolated

· TP didn’t create any organization to carry out transaction

· Transaction totally different from other activities of TP and never entered in such transaction either before or since.
e) Losses:

If TP enters into an ANT and suffers a loss instead of gain – it will be a loss for business.

ANT CASELAW

Regal Heights v. MNR (1960) (SCC) (the leading case on intention) R bought land in hopes of developing it as a shopping mall.  In this process they put in a considerable amount of work: permits, meeting regulations, etc. These intentions were frustrated (for external reasons) shortly afterwards and the shopping mall was not built.  Therefore, R sold the land, but incurred a gain of $140,000.

· A secondary intention is enough to classify an undertaking as a business (ANT)
· If the primary intention for acquiring the property is not feasible, or is speculative, a court is more likely to find a secondary intention to make a profit. 
Note: This case  defies logic as when one buys investment property they obviously also have the intention that it will go up in value and they will eventually turn a profit on resale.  This case has been heavily criticized.

Irrigation Industries Limited v. MNR (1962) (SCC):  (sale of shares pre-statute) company incorporated but remained dormant for some years.  It. later bought shares in another company through a line of credit and sold approximately half the shares two weeks later pay for the majority of the overdraft.  When they eventually sold the rest of the shares they realized a substantial gain.  The only transaction ever recorded by the company. (note: case criticized)
· An increase in money does not become income merely because the original capital was invested in the hope that it would rise in value.  
· In general, shares are considered an investment 
· The test of the sale of assets being income:
1) Person acting as if a dealer? 

2) Does nature and quantity of the subject-matter exclude the possibility of an investment. 
Note s.39(4) now allows a TP to elect  whether shares are a K-gain or income. 

s.39(5) prevents traders, dealers, financial institutions,  etc, from claiming shares as K-gain.

MNR v. James A Taylor (1956): T was the president and GM of a company involving lead.  Parent company wouldn’t let his co buy more than a 30-day supply of raw metals ( shortages in supply.  T bought lead (even though he claimed he did not have a profit intention) by buying a large quantity of lead himself, and then selling it to his employer.  Taxed as business income.

· It is of no relevance if it is single, isolated transaction

· Look to nature and subject matter of asset sold to determine whether there was a motive to sell at a profit.
· all relevant circumstances surrounding transactions must be taken into consideration when determining if it is an ANT.  
Stremler v. Canada  [2000] T.C.J. No. 13:  S and J purchased condos and sold them several years later at a loss. They bought with the intent of a quick flip. But the market took a dive after purchase, and they were stuck. The condos were rented for less than the carrying costs of the units. S and J claimed that they acquired the properties for resale at a profit and were therefore real estate traders. MNR asserted properties were capital assets, that there was no reasonable expectation of profit. Court said it was an ANT.
· To determine whether property is capital or inventory, look to the intention at the time of the original purchase. Duration of holding the property doesn’t necessarily change intention or remove characterization as traders.
· Holding real estate purely for resale is an ANT. Section 10 (1.01) of the Act applies.
SPECIAL RULES APPLYING TO CAPITAL GAINS
Rollovers (between spouses)
a)  inter vivos (s.73(1)) and on death (s.70(6)), there is a deemed disposition at the ACB, or in the case of depreciable property, at the UCC.  The transferee will be deemed to have an ACB or an UCC of the same amount.  Therefore, on spousal transfers, there will be no declarable gain/loss until the second spouse sells the property.

b)   s.70(6.2) – can opt out of a rollover.  This may be useful when there is a capital loss or when there is a gain and another loss to offset it.  
Personal Use Property: 
(capital assets like cars, boats, summer homes, bikes)
s.46(1) – The De Minimus Rule:  it exempts property worth less than $1000 from capital gains, by attributing a nominal value of $1000 to both the ACB and PoD. If a taxpayer buys a piece of property for $500 and sells it for $700, they will not have a taxable gain, as they are deemed to have acquired it for $1,000 and sold it for $1,000.


Consider:


Purchase property for:
$500

$800

$5000

$100,000


Sell for:



$700
           $1200

  $600

$120,000

Gain:




$200

$400

($4400)
$20,000


However, applying s.46(1) to the above:


ACB



           $1,000

$1,000

$5,000

$100,000


POD



           $1,000

$1,200

$1,000

$120,000

Gain




 Nil

   $200

($4,000)
$20,000

c) Watch out!! There is no loss on personal use property as it is considered a personal expense (s.40(2)(g)(iii)).  Therefore, in the above, the 3rd example would not be deductible as a capital loss, and would be Nil.  However, there is an exception to this “no-loss” rule:

S.54 Listed Personal Property (LPP) exception:

TP can declare a loss on listed personal property (LPP) (which are like investments).  



a) works of art (paintings, sculptures, etc.)



b) jewellery



c) rare books



d) stamps



e) coins

The rules above (s.46(1)) still apply, and therefore, in the 3rd example above, the taxpayer could actually claim a loss of $4,000.

BUT, s.41(2) –  LPP losses can only be netted out against LPP gains. AND, you can never have a net loss for LPP.  However, a net loss may be carried back three years and forward seven.
Principal Residence
A taxpayer’s home is personal use property, and is therefore taxable on gains, unless it meets certain requirements. (s.54):

· Owned by the taxpayer (does not have to be the sole owner)
· Ordinarily inhabited (liberal definition, and cottages or other seasonal residences which are only occupied for a short time throughout the year may apply)
· Designated (the home must be designated by the taxpayer to be his/her principal residence for that year.  It does not need to be made each year, but made in the income tax return in the year the home is disposed of.)  
· No other designated home in family unit: Only one home per year for a taxpayer, spouse and unmarried children of the family under 18.  Therefore, the husband can’t claim the home and the wife claim the cottage.

· Less than ½ hectare (The value of the land in excess of ½ hectare will be valued and taxed as a capital gain.) Exception: if the taxpayer can show that the excess is necessary for the use and enjoyment of the property 
S.40(2)(b) –  the formula for capital gains on principal residence:

Disposition price –  [ 1 + years as principal residence] x Dis.P == K-Gain (loss) 
              
        

         [years of ownership]

All negative numbers will be deemed to be nil (s.257). 

Example:

TP buys house A in 2001 for $200,000 - sells it in 2005 for $410,000.  
TP buys house B in 2004 for $450,000 and moves in immediately. In 2007, he sells the second home for $500,000.
If House A is designated as the principal residence from 2001 to 2004:

2005: House A:

$210,000 - [1+4] x $210,000 = nil
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Then, House B is the principal residence from 2005 to 2007:

2007: House B:

$50,000 - [1+3] x $50,000 = nil








    4

However, what if House A was sold in 2006:

2006: House A:

$210,000 - [1+4] x $210,000 = $35,000
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Since capital gains are 50% taxable, the reportable gain is: $35,000 x 50% = $17,500.
Ceasing to be a Canadian Resident - supra
because a non-resident is taxed only on capital gains and losses arising on certain property, called “taxable Canadian property” (s.115(1)(b)), a Canadian resident who becomes non-resident must be taxed on gains and losses on all other property that have accrued while the taxpayer was a resident (s.128.1(4)(b)(i))

Death
when a taxpayer dies, there is a deemed disposition of the taxpayer’s capital property, immediately before death, at fair market value, with the beneficiary acquiring the property at a deemed cost of the same amount (s.70(5))

Change of Use
s.45(1)(a): there is a deemed disposition at FMV when property is converted from a non-income-producing use to an income-producing use, and vice versa.
s.45(2) election: when non-income producing property becomes income-producing: an election can be made under: the taxpayer can elect to have the property considered non-income producing and therefore, there will be no deemed disposition.  However, this election will prevent CCA from being taken as the property is not producing income.
(s.54(d) for principal residence: the designation as non-income producing can only continue for up to four years.) 
s.45(1)(c) where a property, including a principal residence, has a partial change of use, there will be a partial deemed disposition.  (no election)
Allowable Business Investment Losses -- ABIL 
s.39(1)(c)): capital loss from the disposition of shares in a “small business corporation” (ccpc)
 s.248: a Canadian-controlled private corporation that uses 90% of its assets in an active business carried on primarily in Canada.
ABIL’s are 50% deductible (as are all capital losses), but these are deductible against all other income, not only capital gains.
NET TAXABLE INCOME
All income is calculated in s.3.  The blueprint.
s.3 (a) ADD: all income from Employment, Office, Business, Property, and 

                Other Income (ss56-59)(pension, EI, life insurance payments, etc.) 

      (b) ADD: the amount by which



(i) (A)  taxable capital gains (include personal use property -- except LPP)

              


                 plus  





        (i) (B)  taxable net gain from disposition of listed personal property




(cannot be negative but can be carried back or forward)

                                exceeds

 
      
        (ii)  allowable capital losses (except from LPP & ABIL’s)
(NOTE: s.3(b) cannot be negative.  If losses exceed gains, this entry will be zero.  However, this can be carried back 3 years or forward indefinitely and be deducted against future Capital Gains.)
3(c)      SUBTRACT:
Subdivision (e) deductions – RRSP’S, child care, moving expenses (ss. 60-66)
3(d)      SUBTRACT:



losses from: Office and Employment, Business, Property, ABIL’s



    EQUALS:
3(e)       Income for the year.

OVERVIEW

Subdivision A: Income – Office/Employment

  
        B: Income – Business/Property


        C: Net Taxable Capital Gains


        D: Other Sources of Income

MINUS
Subdivision E: Other deductions

EQUALS

Division B – Net Income

MINUS

Division C Deductions

EQUALS

Taxable Income

APPLY

Tax Rates -- ITA ss.117-117(2) p.732

GALLANT’S POWERPOINT SLIDES:

STRUCTURE OF SECTION 3


3(a)
Employment, Office, Business & Property Income



Other Income (s. 56 - 59) 

ADD


3(b)
(i)(A) Taxable Capital Gains



    (B) Net Gain from Listed Personal Property (LPP)

EXCEEDS



(ii) Allowable Capital Losses (other than LPP) in Excess of A.B.I.L. 

EXCEEDS


3(c)
Miscellaneous deductions  (s.60 – 66, subdivision e)

EXCEEDS


3 (d)
Losses from:
Office and Employment, Business, 
Property & ABILs. 

EQUALS

3 (e)
 INCOME FOR THE YEAR  
Overview

ADD

Subdivision a:  Income Office/Employment

Subdivision b:  Income  Business/Property

Subdivision c:  Net Taxable Capital Gains

Subdivision d: Other Sources Income

MINUS

Subdivision e: Other deductions

Division B  Net Income

MINUS

Division C Deductions

TAXABLE INCOME

X TAX RATES

TAX

MINUS

TAX CREDITS
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