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Introduction to “A Proposed Revision of the Constitution Act”

Much of what is written in the existing 1982 Canadian Constitution is worthwhile and does not need to be altered.  If changes are made, as they must be, then what is altered or added to in one area may well and usually does affect the overall balance of the document.  Because a constitution is such a fundamental legal statement, care must be taken to consider all of the document and not piece-by-piece objection or approval.  It should be understood and subsequently accepted or altered as a balanced presentation of common and particular interests.

The changes at the start of the Constitution may seem too simply stated, or too obvious to warrant statement.  If by stating the point of common ground for the country at the outset, definition, identity, responsibility and purpose, then what follows will not have to find acceptance as a series of totally universal statements.  Having stated our common ground at the outset the remainder of the document may be signed off with less of a necessity for uncompromising agreement to every detail.  We are a country by virtue of what we agree upon rather than seeing that we are not a country by virtue of what we disagree upon.  So the first changes that I propose to make to the Constitution are simple in idea but very important as points of common interest and value.

The use of parliamentary traditions or traditions of governance recognizes that the country is a federation of different peoples, places and sensibilities, not to mention a federation of very different inherited institutions and histories.  In a general sense we began to arrive at where we now find ourselves having started from the same point in 1867 at the moment we became a country.  But the details of what preceded 1867 and what influenced the development of the communities across Canada since 1867 are very different on a community-by-community basis.  Parliamentary traditions refer to the very different ways in which we do things, rather than the differences between who we are.  This allows an interpretation that includes everyone without defining them in their own time.  In this way the document remains always acceptable while still being definitive because it is always adjustable and self-sustaining by the parties to the agreement.

So this document, a Proposed Revision of the Constitution Act of 1982 by C.A.Grady, begins by a distinction of the different interest groups as integral parts of the countries past, present and future.

A great deal is said in these first few pages of common ground, but not too much.

The changes to the Charter of Rights are centred on the application of the notwithstanding clause (Section I, Part I, paragraphs 32-33).  The notwithstanding clause should refer only to Legal Rights, and not to fundamental freedoms.  There is empathy throughout the re-written Constitution that Canadians are responsible people by necessity.  To survive in a northern climate, parents as a matter of course teach their children the responsibilities of dealing with the winter.  We take this for granted.  But it is part of the legacy that has been passed from one Canadian generation to the other, from childhood to grave, to be responsible for each other and us and to pass on this outlook to the next generation.  It hardly seems reasonable, therefore, that we should be denied the opportunity to cope with, unencumbered, such basic responsibilities as the fundamental freedoms.  The not-withstanding clause should not apply to the fundamental freedoms.  When western premiers insisted on the existing notwithstanding clause in 1980, I believe they made the wrong decision.  The fundamental freedoms must belong to Canadian citizens unencumbered by governments and the politics of the day.

It should be the obligation of the Parliament and the Government of Canada to safeguard the basic rights, freedoms and security of all individual Canadian Citizens.  Where the institution of the courts can suspend or grant the privileges of citizenship and the Government can grant, restrict or withhold legal rights, everything, Parliament, the government and the courts, for their validity and legitimacy should rely ultimately on the unencumbered, unrestricted liberty of the people to grant to one another the four fundamental freedoms.  Living with these ideas should be uniquely a quality of Canada, but it is not, because the “notwithstanding” clause denies this footing that should be at the base of Canada’s institutions.  It is nice to say that Canada is a country based on the rule of law, but if the law is there to entrench authority for authority’s sake then something is missing from this picture...the people.  We must have a footing of inalienable freedoms that the people give to one another and clearly state so in their Constitution.  That is the footing for a democracy, the principle of ownership by a clear understanding of these basic statements.   From such basic statements should flow the more complex structures of society.  By this, institutional reform is given a universal point of view from which adjustments can be made and measured.   

Section I, Part III, the reference to the economic wealth of the nation, is completely rewritten.  This is a statement of principle.  How the principle is carried out by the government of the day is not stated.  That should be left to the political arena.  What is required here is the statement that would allow the Federal Government to effectively distribute the wealth of the nation.  This clause is as much an obligation as an authority to do so.  Combined with the statements of definition, identity, responsibility and purpose at the beginning of Section I, the practical implementation of the obligations on the part of the federal government  in this clause would now have a great deal of latitude in how the parties to the federation come to agreements to apply this portion of the constitution.  We would no longer be tied to a 1970's interpretation of events (equalization payments).

Appendix A and the postscript to Appendix A, describe the details of the new Senate.  The approach is to produce an institution that compliments the House of Commons.  Taken together the two houses of Parliament should provide the people of Canada with balanced representation and good government.

Because many people in the 1990-92 discussions did not realize the full implications of proportional representation, in Appendix B there is a possible form of a ballot.  From this ballot one can see that they are choosing from a slate of candidates, as different from what they have been use to, voting for a particular candidate.  This is particularly pernicious in the ability to keep the hierarchy of a party in office and subsequently in power within there own party, election after election.  This was the experience in Italy when some Italian politicians from relatively minor parties stayed in office for 50 years under election by proportional representation and also on the public payroll for that time as sitting members of parliament.  To meet the best of ideals in proportional representation and to avoid the "Italian" experience all the Senators are limited to two full terms in office as senators in the same category and constituency.  Although the total number of senators is only 73, in the annotated comments the suggestion is made that each senator be allowed to have an advisor, without voice or vote, to sit along side them in the Senate.  Senators that we are use to, today's senators, have had a lifetime of political experience.  The new elected senators would not have this exposure to procedure, information and the cooperative function that they would have to bring to their office.  Although there is some Senate support staff, an elected senator that has little experience also does not have the assistance of the government bureaucracy.  It would not do to duplicate the bureaucracy of the government of the day for the Senate.  The allowance of an advisor to sit beside the senator would be a practical solution to the lack of experience and the need for cooperative action in a new Senate of diverse representation.  The Senate is necessary as an important balance of representation of the regional views in the country, as against the representation by the greatest numbers in the House of Commons.

A balance of political power and the need to achieve coherence and practicality in the government of the federation is the motive behind the interrelated sections of this revised Constitution Act 1982.

The last page, an addition of a 10% proportional representation in the House of Commons, was an addition outside of the main document.  To implement this idea would add another list of candidate slates to the election ballot in the metropolitan areas of the country.

C.A. Grady

onemoreidea@yahoo.ca

	Because any change that is made to one area of the present Constitution will probably affect other areas. This version of the reformed Constitution Act of 1982 is annotated with comments where changes have been made.  Now is a time for going beyond the generalities of argument to the details of exactly what should be written.

The existing amending formula for the Constitution Act of 1982 should be left as is for most of this document.

As much a product of Canada(s size as anything else, we have regional points of view.  We also have inherited Provincial and Territorial political interests.  Respecting these differences and recognizing that from time to time the demographics of the country change, I chose to accommodate the characteristics of Canada that have the potential to change and adjust by adding a SECOND, and THIRD SECTION (Section II and Section III) to the Constitution.  The amendment of the second section is less difficult and remains the prerogative of the reformed Senate.  As proposed, the Senate is meant to include a reflection of the views of each of the political traditions of the Provinces and Territories as well as Aboriginal self-government, but must also include responsible representation of the national views of the essential elements of the Canadian identity.

As well as regional points of view, Canada does have a national identity.

There are three continuous systems of government in Canada.  Longest is the time line of the Aboriginal self-government; next is the Quebec civil law government; and next is the British model established outside of Quebec.  In 1867, these three systems of government were in effect and they remain so today as three distinct systems with fundamental differences carried forward by three distinct social and institutional groups, without interruption.  All people in Canada live within one or more of these three groups as mainstream members or as subgroups within each of these governmental traditions.  

The choice of words for a constitutional document should be clear, simple and unambiguous.  The use of current academic phrases such as (equalization payments( or (linguistic duality( should be avoided as they acquire a different meaning to every individual or interest group.  Rather than stating the specifics of our time the statements of a constitutional document should extend to statements of principle that include yesterdays, today's and much of tomorrow's views.  In this way the document, if not perfect, is always adjustable and not fixed strictly in our time.  For this reason I choose to define this Federal State as one of united parliamentary traditions rather than as two, three or more linguistic groups.  The effect is the same but not so confining to future developments in the more racially and linguistically mixed national profile of the future.

Aboriginal concerns:  The idea of including the aboriginal people as a collective group, even though they are a collection of very different peoples, is to provide, by their unity, an opportunity for permanent representation to voice their views and needs from within the Parliament of Canada, which is an effective alternative to negotiation or protest.  From within the Canadian Parliament the Aboriginal people’s( representatives can disassemble the Indian Act, to reassemble what ever legislation they may see a need to establish for their own collective security, in their own way.

The proposed model for a reformed Senate at the end of this document includes 9 Aboriginal Senate seats and a (double majority( on Native issues.

We pride ourselves in Canada as being adaptable and not fond of fixed positions.  This document, the Constitution, should lead, expressing in a constitutional statement an adjustable structure of government, clear in its purpose yet not unreasonably confining in its form.  Canada has a future.

We are the STEWARDS of this portion of the planet.  Canada itself is not a sacred entity as much as the responsibilities we have inherited from previous generations of Canadians to do as good or better a job than they did in maintaining a way of life that is the best way in every respect to continue our caretaker role of this land we call Canada, by virtue of the institutions, democratic government, traditions and culture of the Canadian people.
	
	CONSTITUTION ACT, 1982 (Revised and

Annotated by C.A. Grady, Fredericton, N.B.)

Preamble

This document may be cited as the Canadian Constitution and consists of three Sections.  Section 1, includes the Canadian Charter of Rights and Freedoms.  Section II is subject to review following the decennial census. The introduction to Parliament of any amendments to Section II is the prerogative of the Senate.  Section III expresses the Principle of Specific Devolution of Powers from the Federal Government to the Provinces and Territories, and from the Provinces and Territories to the Federal Government.  Amendments to Section III are the same as for Section I.

Section I




Introduction

Definition, Identity, Responsibility, Purpose

CANADA

i.
Canada is the lands, waters, plants, animals and resources of its territory, and the life, time, substance, energy and ideas of its residents; as well as the collective strength of its economy, its parliamentary institutions, its laws, and its social fabric.  Not withstanding this, Canadians are citizens of Canada.

COLLECTIVE IDENTITY OF ALL CANADIANS

ii.
The Parliament of Canada will promote the recognition of the parliamentary and political traditions with initial and continuous interests in this country from the time of its founding.  The Parliament of Canada will promote the protection and service of the interests of the customs and culture that have arisen from these initial parliamentary and political traditions, to be recognized as distinct elements of Canadian Society then and now.  These traditions are:


1.
English parliamentary tradition, and the values of those Canadian citizens that they affect, reflecting the British heritage of laws, institutions, customs, language, and ideas, and those specifically Canadian traditions or developments that have arisen, and are considered a reflection of the importance of this group.


2.
French parliamentary tradition, and the values of those Canadian citizens that they affect, reflecting the customs, language, and ideas of the portion of the population which today considers itself French and/or which in Lower Canada was promised in the Quebec Act of 1774 that it could retain its heritage of language, religious institutions, customs and legal system, and those specifically Canadian traditions or developments that have arisen, and are considered a reflection of the importance of this group.


3.
Traditions of self government inherent to the Aboriginal peoples of Canada, reflecting the native population of this part of North America, in recognition that such traditions of self government, unbroken in continuity for thousands of years, were present and active in the founding years and remain so,  inherent in the life and values of Canadian Aboriginal peoples.

In the interests of the citizens represented by these governmental traditions the Parliament of Canada should serve the continuity of heritage and development of each of the three traditions of government that have always had a presence in Canada.  Immigrants to Canada settle in the areas of governance of one of these three parliamentary traditions and consequently add to the development of that society.  

iii.

The Parliament of Canada recognizes that each of these groups and specific individuals within these groups have contributed and continue to contribute to the life, society and identity of Canadians within each group and to the collective identity of all Canadians.  Parliament recognizes that these founding governmental traditions of Canadians were and continue to be integral parts of the political, economic and social structure known as Canadian.  It further recognizes that the myriad and varied differences, nuances and valued ideas of each of these groups shall not be subject to external criticism, except for the application of the Canadian Charter of Rights and Freedoms;  and that these traditions and their peoples, their customs and their values shall not be known comparatively one to the other for relative national importance, as they are now and will continue to be each of significance in their own right.

iv.

The Parliament of Canada will promote self-government within the Federation of Provinces and Territories of parties within the context of these founding governmental traditions, as these groups may from time to time deem necessary.  Such provisions of agreement as the need for self government may require, shall whenever possible be expressed as legislation and shall be subject to the usual circumstance of legislation passed by the Parliament of Canada.

v.

It is the obligation of the Parliament and Government of Canada to safeguard the basic rights and security of all individual Canadian Citizens.

vi.

The Parliament of Canada shall consist of the House of Commons and the Senate.

vii

The Purpose of Canada is to be in partnership, the caretakers of this land, a duty entrusted to us by heritage and passed on by us to future Canadian Citizens.  From the strength of what Canada is as we inherit it, to the social and economic strength of what Canada will become as we guide it, we will lead in this planet of nations, by example.  From the compassion and understanding of our efforts will spring our knowledge to be shared beyond our borders, the knowledge of Peace, Order and Good Government that is best shared by example.  The task is ours.  As we are a nation, this is the purpose of Canada.

                                                                              


	The phrase “supremacy of god” is too definitive and specific.  This has been dropped from the original. Canada must live up to its tradition of religious tolerance and remove these overly specific sentiments from our Constitution.  Removing them from this section does not diminish the idea “supremacy of god”, it merely removes its restrictive specificity from this more generally encompassing document.

The institutional churches in Canada have in the past been an integral part of Canadian society. In some communities they still are.  Although not as prominent in civic affairs and individuals lives as they use to be, the churches are still influential as institutes of some considerable economic power.  This removal of the words "the supremacy of God" will no doubt be seen by some as an assault on their, the churches, integrity, importance and status in the country.  They should be consoled in their apprehension that the overall effect is to ensure their freedom to continue, regardless of the ups and downs of the country, or the ups and downs of their own fortunes.  This is after all a fundamental legal document and not a Holy Scripture.

This section now includes the Senate.

The paragraph that refers to the rate of employment in a province has been deleted.  The rate of employment is not a suitable consideration for a constitutional document.  Rate of employment is too specific a reference, to a measure that is not defined, to be used in a fundamental legal document such as a Constitution.

PROPERTY RIGHTS ARE NOT A CANADIAN TRADITION AND SHOULD NOT BE AMONG THE BASIC RIGHTS AS STATED IN THE CHARTER OF RIGHTS.

Canadians do not look upon themselves as having sole, absolute and indisputable ownership to a piece of turf or similar asset.  In Canada ownership is a right of principal possession and all of the privileges, benefits and responsibilities thereof, and not absolute power.

	
	Section I





Part I

CANADIAN CHARTER OF RIGHTS AND FREEDOMS

Whereas Canada is founded upon principles that recognize the supremacy of the rule of the Citizens of Canada through Democratic representation and the rule of law, the laws having been written and accepted by the traditions of the parliamentary institutions of Canada:

Guarantee of Rights and Freedoms
1.
The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.

Fundamental Freedoms
2.
Everyone has the following fundamental freedoms:

(a)
freedom of conscience and religion;

(b)
freedom of thought, belief, opinion and expression, including freedom of the press and other media of communication;

(c)
freedom of peaceful assembly; and

(d)
freedom of association.

Democratic Rights
3.
Every Citizen of Canada has the right to vote in an election of members of the House of Commons, the Senate, or of a legislative assembly and to be qualified for membership therein.

4.
(1) 
No House of Commons, no Senate, and no legislative assembly shall continue for longer than five years from the date fixed for the return of the writs at a general election of its members.

(2)
In time of real or apprehended war, invasion or insurrection, a House of Commons and Senate may be continued by Parliament and a legislative assembly may be continued by the legislature beyond five years if such continuation is not opposed by the votes of more than one-third of the members of the House of Commons, the Senate or the legislative assembly, as the case may be.

5.
There shall be a sitting of Parliament and of each legislature at least once every twelve months.

Mobility Rights
6.
(1)
Every citizen of Canada has the right to enter, remain in and leave Canada.

(2)
Every citizen of Canada and every person who has the status of a permanent resident of Canada has the right

(a)
to move and take up residence in any province; and

(b)
to pursue the gaining of a livelihood in any province.

(3)
The rights specified in subsection (2) are subject to

(a)
any laws or practices of general application in force in a province other than those that discriminate among persons primarily on the basis of province of present or previous residence; and

(b)
any laws providing for reasonable residency requirements as a qualification for the receipt of publicly provided social services.

Legal Rights
7.
Everyone has the right to life, liberty and the security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice.

8.
Everyone has the right to be secure against unreasonable search or seizure.

9.
Everyone has the right not to be arbitrarily detained or imprisoned.

10.
Everyone has the right on arrest or detention

(a)
to be informed promptly of the reasons therefore;

(b)
to retain and instruct counsel without delay and to be informed of that right; and

(c)
to have the validity of the detention determined by way of habeas corpus and to be released if the detention is not lawful.

11.
Any person charged with an offence has the right

(a)
to be informed without unreasonable delay of the specific offence;

(b)
to be tried within a reasonable time;

(c)
not to be compelled to be a witness in proceedings against that person in respect of the offence;

(d)
to be presumed innocent until proven guilty according to law in a fair and public hearing by an independent and impartial tribunal;

(e)
not to be denied reasonable bail without just cause;

(f)
except in the case of an offence under military law tried before a military tribunal, to the benefit of trial by jury where the maximum punishment for the offence is imprisonment for five years or a more severe punishment;

(g)
not to be found guilty on account of any act or omission unless, at the time of the act or omission, it constituted an offence under Canadian or international law or was criminal according to the general principles of law recognized by the community of nations;

(h)
if finally acquitted of the offence, not to be tried for it again and, if finally found guilty and punished for the offence, not to be tried or punished for it again; and

(i)
if found guilty of the offence and if the punishment for the offence has been varied between the time of commission and the time of sentencing, to the benefit of the lesser punishment.

12.
Everyone has the right not to be subjected to any cruel and unusual treatment or punishment.

13.
A witness who testifies in any proceedings has the right not to have any incriminating evidence so given used to incriminate that witness in any other proceedings, except in a prosecution for perjury or for the giving of contradictory evidence.

14.
A party or witness in any proceeding who does not understand or speak the language in which the proceedings are conducted or who is deaf has the right to the assistance of an interpreter.

Equality Rights
15.
(1)
Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.

(2)
Subsection (1) does not preclude any law, program or activity that has as its object the amelioration of conditions of disadvantaged individuals or groups including those that are disadvantaged because of race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.


	This section now includes the right of aboriginal people to have, upon request, every reasonable effort made to provide translation between English or French and their native language, particularly in the Senate and the House of Commons.

.

.

Remove “section 2 or” and “15” from the original version of 33. (1).

The notwithstanding clause should not include a reference to section 2 and section 15 of the Charter.  Removing section 2 does not preclude Quebec from having a sign law.  Section 1 will still allow a sign law that applies to large corporations.  Removing section 2, however, protects the individual fundamental freedom 2(a), freedom of thought, belief, opinion and expression, including freedom of the press and other media of communication.  With section 2 removed from the notwithstanding clause, Quebec still has a substantial legal argument for limiting the media of communication for large publicly owned corporations.  The individual is then restored to the basic posture of freedom of expression in a free and democratic society within Quebec(s distinct society.

If Canadians are to be reassured that politicians and governments are to be trusted then section 2 and 15 must be removed from section 33.  The tradition of Canadian law that gives us the valuable maxim that no one is safe while Parliament sits, survives in the application of section 33 to sections 7 through 14, as they affect the legal rights of any person in Canada, including those who are not Canadian citizens.  The removal of sections 2 and 15 from the influence of section 33 will signal a new beginning for all the peoples of Canada.  Surely the citizens of Canada are worthy of a Guarantee of Fundamental Freedoms.

To leave as much opportunity 

as possible for the development of Aboriginal interests as defined by the various aboriginal groups through their own representatives in the reformed Senate (Section II), reference to the (inherent right to self government(  have been made in an earlier section,

 (Section I, ii, 3.)
	
	Official Languages of Canada
16.
(1)
English and French are the official languages of Canada and have equality of status and equal rights and privileges as to their use in all institutions of the Parliament and government of Canada.

(2)
English and French are the official languages of New Brunswick and have equality of status and equal rights and privileges as to their use in all institutions of the legislature and government of New Brunswick.

(3)
Nothing in this Charter limits the authority of Parliament or a legislature to advance the equality of status or use of English and French.

17.
(1)
Everyone has the right to use English or French in any debates and other proceedings of Parliament.

(2)
Everyone has the right to use English or French in any debates and other proceedings of the legislature of New Brunswick.

18.
(1)
The statutes, records and journals of Parliament shall be printed and published in English and French and both language versions are equally authoritative.

(2)
The statutes, records and journals of the legislature of New Brunswick shall be printed and published in English and French and both language versions are equally authoritative.

19.
(1)
Either English or French may be used by any person in, or in any pleading in or process issuing from, any court established by Parliament.

(2)
Either English or French may be used by any person in, or in any pleading in or process issuing from, any court of New Brunswick.

20.
(1)
Any member of the public in Canada has the right to communicate with, and to receive available services from, any head or central office of an institution of the Parliament or government of Canada in English or French, and has the same right with respect to any other office of any such institution where

(a)
there is a significant demand for communications with and services from that office in such language ; or

(b)
due to the nature of the office, it is reasonable that communications with and services from that office be available in both English and French.

(2)
Any member of the public in New Brunswick has the right to communicate with, and to receive available services from, any office of an institution of the legislature or government of New Brunswick in English or French.

(3).
With respect to the efforts of the aboriginal peoples of Canada to continue the development of inherent right of self government, every reasonable effort shall be made to provide interpretive and or translation assistance, upon the request of an aboriginal parliamentary representative for any presentation made or recorded or received in the course of the proceedings of the parliament of Canada or its available services or institutions, including the courts of the Federal Government.

21.
Nothing in sections 16 to 20 abrogates or derogates from any right, privilege or obligation with respect to the English and French languages, or either of them, that exists or continued by virtue of any other provision of the Constitution of Canada.

22.
Nothing in sections 16 to 20 abrogates or derogates from any legal or customary right or privilege acquired or enjoyed either before or after the coming into force of this Charter with respect to any language that is not English or French.

Minority Language Educational Rights
23.
(1)
Citizens of Canada

(a)
whose first language learned and still understood is that of the English or French linguistic minority population of the province in which they reside, or

(b)
who have received their primary school instruction in Canada in English or French and reside in a province where the language in which they received that instruction is the language of the English or French linguistic minority population of the province, have the right to have their children receive primary and secondary school instruction in that language in that province.

(2)
Citizens of Canada of whom any child has received or is receiving primary or secondary school instruction in English or French in Canada, have the right to have all their children receive primary and secondary school instruction in the same language.

(3)
The right of citizens of Canada under subsections (1) and (2) to have their children receive primary and secondary school instruction in the language of the English or French linguistic minority population of a province

(a)
applies wherever in the province the number of children of citizens who have such a right is sufficient to warrant the provision to them out of public funds of minority language instruction; and

(b)
includes, where the number of those children so warrants, the right to have them receive that instruction in minority language educational facilities provided out of public funds.

Enforcement
24.
(1)
Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or denied may apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriate and just in the circumstances.

(2)
Where, in proceedings under subsection (1), a court concludes that evidence was obtained in a manner that infringed or denied any rights or freedoms guaranteed by this Charter, the evidence shall be excluded if it is established that, having regard to all the circumstances, the admission of it in the proceedings would bring the administration of justice into disrepute.

General
25.
The guarantee in this Charter of certain rights and freedoms shall not be construed so as to abrogate or derogate from any aboriginal, treaty or other rights or freedoms that pertain to the aboriginal peoples of Canada including

(a)
any rights or freedoms that have been recognized by the Royal Proclamation of October 7, 1763; and

(b)
any rights or freedoms that may be acquired by the aboriginal peoples of Canada by way of land claims settlement.

26.
The guarantee in this Charter of certain rights and freedoms shall not be construed as denying the existence of any other rights or freedoms that exist in Canada.

27.
This Charter shall be interpreted in a manner consistent with the preservation and enhancement of multicultural heritage of Canadians.

28.
Notwithstanding anything in this Charter, the rights and freedoms referred to in it are guaranteed equally to male and female persons.

29.
Nothing in this Charter abrogates or derogates from any rights or privileges guaranteed by or under the Constitution of Canada in respect of denominational, separate or dissentient schools.

30.
A reference in this Charter to a province or to the legislative assembly or legislature of a province shall be deemed to include reference to the Yukon Territory and the Northwest Territories, or to the appropriate legislative authority thereof, as the case may be.

31.
Nothing in this Charter extends the legislative powers of any body or authority.

Application of Charter
32.
(1)
This Charter applies

(a)
to the Parliament and government of Canada in respect of all matters within the authority of Parliament including all matters relating to the Yukon Territory and Northwest Territories; and

(b)
to the legislature and government of each province in respect of all matters within the authority of the legislature of each province.

(2)
Notwithstanding subsection (1), section 15 shall not have effect until three years after this section comes into force.

33.
(1)
Parliament or the legislature of a province may expressly declare in an Act of Parliament or of the legislature, as the case may be, that the Act or a provision thereof shall operate notwithstanding a provision included in sections 7 to 14 of this Charter.

(2)
An Act or a provision of an Act in respect of which a declaration made under this section is in effect shall have such operation as it would have but for the provision of this Charter referred to in the declaration.

(3)
A declaration made under subsection (1) shall cease to have effect five years after it comes into force or on such earlier date as may be specified in the declaration.

(4)
Parliament or a legislature of a province may re-enact a declaration made under subsection (1).

(5)
Subsection (3) applies in respect of a re-enactment made under subsection (4).

Citation
34.
This Part may be cited as the Canadian Charter of Rights and Freedoms.

Part II

RIGHTS OF THE ABORIGINAL PEOPLES OF CANADA

35.
(1)
The existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and affirmed.

(2)
In this Act, “aboriginal peoples of Canada” includes the Indian, Inuit and Métis peoples of Canada.




	
	
	


	The original words “equalization” and “regional disparities” are terms used in reference to Federal-Provincial relations and not words that reassure Canadian citizens of their constitutional opportunity to not only participate in the economy of the nation but also to benefit from it socially on an equitable footing.

This section then becomes the social charter of the nation.

In this section all reference to that practice peculiar to our time, the equalization payment, has been avoided.

.


	
	Part III

FEDERAL GOVERNMENT RESPONSIBILITIES FOR THE EQUITABLE DISTRIBUTION OF ECONOMIC AND SOCIAL BENEFITS AMONG THE PEOPLE OF CANADA

36.
(1)
Without altering the legislative authority of parliament or of the provincial legislatures, or the rights of any of them with respect to the exercise of their legislative authority, parliament and the legislatures, together with the government of Canada and the provincial governments, are committed to

(a)
promoting equal opportunities for the social and economic well-being of Canadians;

(b)
furthering economic development to pursue equitable economic opportunities for  Canadians; and

(c)
providing essential public services of reasonable quality to all Canadians.

(2)
Parliament and the government of Canada are committed to the principle of promoting fiscal policies that ensure the provincial and territorial governments have equitable opportunity to a fair and reasonable distribution of revenues on a per capita and/or as needed basis to provide reasonably comparable levels of public services at reasonably comparable levels of taxation.

(3)
Subsection (1) and (2) do not preclude any law, program or activity that has as its object the amelioration of conditions for citizens, as individuals or groups, in particular those social commitments that include health care, social services and benefits, education, collective bargaining, and a social commitment to the ecological integrity of the country.




Part IV

CONSTITUTIONAL CONFERENCES

37.
(1)
A constitutional conference composed of the Prime Minister of Canada and the first ministers of the provinces shall be convened by the Prime Minister of Canada once every ten years to review the constitutional policy statements in the light of the information from the decennial census.

(2)
The conferences convened under subsection (1) shall have included in its agenda items respecting constitutional matters that directly affect the three founding peoples of Canada, the provincial and territorial interests and proposals for adjustment to the recognition of the constitutional identity of Canada, including the identification and definition of the rights of those peoples to be included in the Constitution of Canada, and the Prime Minister of Canada shall invite representatives of those peoples to participate in the discussions on that item.

(3) The Prime Minister of Canada shall invite elected representatives of the governments of the Yukon Territory and the Northwest Territories to participate in the discussions on any item on the agenda of the conference convened under subsection (1) that, in the opinion of the Prime Minister, directly affects the Yukon Territory and the Northwest Territories.

Part V

PROCEDURE FOR AMENDING CONSTITUTION OF CANADA

38.
(1)
An amendment to the Constitution of Canada may be made by proclamation issued by the Governor General under the Great Seal of Canada where so authorized by

(a) 
resolutions of the Senate and House of Commons; and

(b)
resolutions of the legislative assemblies of at least two-thirds of the provinces that have, in the aggregate, according to the then latest general census, at least fifty per cent of the population of all the provinces.

(2)
An amendment made under subsection (1) that derogates from the legislative powers, the proprietary rights or any other rights or privileges of the legislature or government of a province shall require a resolution supported by a majority of the members of each of the Senate, the House of Commons and the legislative assemblies required under subsection (1).

(3)
An amendment referred to in subsection (2) shall not have effect in a province the legislative assembly of which has expressed its dissent thereto by resolution supported by a majority of its members prior to the issue of the proclamation to which the amendment relates unless that legislative assembly, subsequently, by resolution supported by a majority of its members, revokes its dissent and authorizes the amendment.

(4)
A resolution of dissent made for the purposes of subsection (3) may be revoked at any time before or after the issue of the proclamation to which it relates.

39.
(1)
A proclamation shall not be issued under subsection 38(1) before the expiration of one year from the adoption of the resolution initiating the amendment procedure there under, unless the legislative assembly of each province has previously adopted a resolution of assent or dissent.

(2)
A proclamation shall not be issued under subsection 38(1) after the expiration of three years from the adoption of the resolution initiating the amendment procedure there under.

40.
Where an amendment is made under subsection 38(1) that transfers provincial legislative powers relating to education or other cultural matters from provincial legislatures to Parliament, Canada shall provide reasonable compensation to any province to which the amendment does not apply.

41.
An amendment to the Constitution of Canada in relation to the following matters may be made by proclamation issued by the Governor General under the Great Seal of Canada only where authorized by resolutions of the Senate and House of Commons and of the legislative assembly of each province:

(a)
the office of the Queen, the Governor General and the Lieutenant Governor of a province;

(b)
the right of a province to a number of members in the House of Commons not less than the number of Senators by which the province is entitled to be represented at the time this Part comes into force;

(c)
subject to section 43, the use of the English or the French language;

(d)
the composition of the Supreme Court of Canada; and

(e)
an amendment to this Part.

42.
(1)
An amendment to the Constitution of Canada in relation to the following matters may be made only in accordance with subsection 38(1):

(a)
the principle of proportional representation of the provinces in the House of Commons prescribed by the Constitution of Canada;

(b)
the powers of the Senate and the method of selecting Senators;

(c)
the number of members by which a province is entitled to be represented in the Senate and the residence qualifications of Senators;

(d)
subject to paragraph 41(d), the Supreme Court of Canada;

(e)
the extension of existing provinces into the territories; and

(f)
notwithstanding any other law or practice, the establishment of new provinces.

(2)
Subsections 38(2) to (4) do not apply in respect of amendments in relation to matters referred to in subsection (1).

43.
An amendment to the Constitution of Canada in relation to any provision that applies to one or more, but not all, provinces, including:

(a)
any alteration to boundaries between provinces, and

(b)
any amendment to any provision that relates to the use of the English or the French language within a province, may be made by proclamation issued by the Governor General under the Great Seal of Canada only where so authorized by resolutions of the Senate and House of Commons and the legislative assembly of each province to which the amendment applies.

44.
Subject to sections 41 and 42, Parliament may exclusively make laws amending the Constitution of Canada in relation to the executive government of Canada or the Senate and House of Commons.

45.
Subject to section 41, the legislature of each province may exclusively make laws amending the constitution of the province.

(1)
The procedures for amendment under sections 38, 41, 42 and 43 may be initiated either by the Senate or the House of Commons or by the legislative assembly of a province.

A resolution of assent made for the purposes of this Part may be revoked at any time before the issue of a proclamation authorized by it.

46.
(1)
An amendment to the Constitution of Canada made by proclamation under section 38, 41, 42 or 43 may be made without a resolution of the Senate authorizing the issue of the proclamation if, within one hundred and eighty days after the adoption by the House of Commons of a resolution authorizing its issue, the Senate has not adopted such a resolution and if, at any time after the expiration of that period, the House of Commons again adopts the resolution.

(2)
Any period when Parliament is prorogued or dissolved shall not be counted in computing the one hundred and eighty day period referred to in subsection (1).

47.
The Queen’s Privy Council for Canada shall advise the Governor General to issue a proclamation under this Part forthwith on the adoption of the resolutions required for an amendment made by proclamation under this Part.

48.
A constitutional conference composed of the Prime Minister of Canada and the first ministers of the provinces shall be convened by the Prime Minister of Canada within fifteen years after this Part comes into force to review the provisions of this Part.




	
	
	


	The purpose of Section II, Part I, is to provide a Senate that reflects the characteristics of the governing structures of Canada as a Federation of different political traditions and interests encompassing some of the characteristics of each.  These traditions should not be known comparatively one to the other for relative national importance on a per capita basis, but should be now and in the future of significance, each in their own right, within the Federation. 

(see Appendix A, Senate)

The choice of five Senators per province or three Senators per territory realizes a number of ideas:

1. The odd number gives the possibility of clearly expressing a dissenting vote represented from a Province or Territory.

2.  For Provincial or Territorial Senators, the voters have to make an informed decision on 5 candidates in a field of however many candidates (see Appendix B, Ballot).

3.  In addition they would elect 5 Senators nationally.  

Including the selection of the candidate from the House of Commons, each voter has 3 votes to cast.  Two votes are toward electing two Senators by proportional representation, and one vote, the member to the House of Commons, would be by the present system of (first past the post(.  For each voter this would elect three representatives to the Parliament of Canada (the Senate and the House of Commons) in three areas of interest: 1 Member per constituency for the House of Commons; 1 Member Provincially or Territorially for the Senate; 1 Member of 5 Senators Nationally for Senate.

One could also consider that in the Senate Chamber, alongside each Senator could sit an executive assistant, where the assistant would be without voice or vote and act only as an assistant to the Senator.  With this pattern, 146 seats would be needed for 73 Senators.  The executive assistant could be the choice of the Senator.  

The 3 elected Senators for the N.W.T., may eventually mean one for the Dennenday, one for the Inuvialuit, and one for Nunavut.  

The French side of the double majority would be 5 elected in Quebec, 4 appointed Senators (French Governmental Tradition), possibly 2 elected in New Brunswick, and possibly one of the 5 Senators elected on a national basis.  Because the House of Commons commands 75 seats for Quebec, the Government of the day would commit political suicide if they appointed fewer than 4 very pro-Quebec Senators.  That leaves at the worst scenario (from Quebec(s perspective) 9 or 10 to 4 or 3 in favour of Quebec in double majority votes on matters affecting the French Governmental Tradition that is so important to Quebec(s Distinct Society.  At the same time an effective voice is present for the French residents elsewhere in Canada.  This creates a balance that relies upon the integrity of Senators from Quebec to protect the interests of Quebec culture and language.  It is not a certainty, but a very comfortable position that still has the possibility to reflect a variety of opinions and circumstance.

The argument to have appointed Senators in a reformed Senate is very important and should not be dismissed by those who may think it is passé or unpopular.  Appointments are worthwhile in a new context.  There is no attempt here to maintain the present regime of appointments.  Appointments in the context used here are:

1) a way of taking a visible public measure of the sincerity and intelligence of the government of the day.  

2) an active liaison between the Senate and the House of Commons.

3) a way of giving Native groups access to the making of or dismantling of Canadian law to make the changes they require without releasing important Treaty obligations.  The mixing of the maintenance of Treaty obligations and initiating self government for Native peoples is very difficult if not impossible without the appropriate balance of changes on both the inside and the outside of the Federal Government’s legislation.  That is who makes the changes, what the changes are and who is affected by these changes.

Section II

PART II

(see Appendix C, Council of the Federation)

AMENDMENTS, SECTION II

This amendment formula allows the Senate to be responsible for any perceived necessity to reshape itself in terms of the total number of representatives or their relative numbers.  

THIS ENTIRE SECTION IS NEW.  THE AMENDMENT FORMULA FOR THIS SECTION IS THE SAME AS THAT FOR SECTION I.

The idea of a clause with this title is historically appropriate, both to Quebec and the rest of Canada.  The substantive changes to the Constitution and the potential for further development without rewriting the document are also given the opportunity to be seen in how the clause is worded in relation to the idea of equal access to devolution of powers (and responsibilities).

.

The final shape of this section will be the design choice of the Premiers of the day.  The whole character of the new Senate rests in this clause.  Care should be taken not to empower the Senate to the point that it becomes a whipping post for the Government of the day.  The objective of the Senate reform should be to balance representation in a federation of varying political interests.  The Senate must be an integral part of the national government and not set apart from it; the House of Commons and the Senate are the national parliament of Canada.


	
	SECTION II

DECENNIAL CONSTITUTIONAL STATEMENTS

Part I

THE COMPOSITION OF THE SENATE

i. The Senate shall have 55 seats filled by proportional representation on a provincial or territorial basis, 5 seats filled by proportional representation on a national basis, and 13 seats appointed by Order in Council, for a total of 73 senators.  The distribution of seats in the Senate shall be as follows:  Every Province shall have representation in the Senate, each by five (5) senate seats, with the exception of Prince Edward Island which shall have 4 senate seats.  The Yukon and the North West Territories shall have representation by three (3) senate seats each.  The Provincial and Territorial representatives numbering (9 x 5 + 4) + (2 x 3) for a total of 55 elected by proportional representation on a provincial or territorial basis, shall be elected in a general election, or to complete an unfinished term, appointed by an order in council of the appropriate Provincial Legislature or Territorial Council.

ii. Senators shall be elected to five (5) Senate seats in a general election for a total of 5 elected by proportional representation on a national basis.

iii. The three Canadian governmental traditions as defined in Section I shall have representation in the Senate.  Appointed by an order in council shall be five (5) senate seats for each of the English and the French governmental traditions and the people and institutions that they represent, and three Senate seats for the collective representation of the national Aboriginal organizations and the people and institutions that they represent, for a total of 13 (5 + 5 + 3) appointed Senate seats.

NOMINATIONS AND APPOINTMENTS TO THE SENATE

The respective Provincial Legislatures and Territorial Councils shall determine the method of nomination and the naming of a reasonable number of candidates to the ballot for the positions of each Province’s five (5) or Territory’s three (3) elected Senators, four (4) in the case of Prince Edward Island.  Under the Canada Elections Act nominations shall be made for five (5) Senate seats to be filled on a national basis of proportional representation.  The Government of Canada shall appoint, by order in council, thirteen (13) Canadian Citizens as representative of the 3 traditions of continuous government in Canada as stated in Section I.  All appointments to the Senate are to be ratified by the Senate.  The maximum term for an elected or appointed senator shall continue for no longer than five (5) years from the date fixed for the return of the writs at a general election of its members.  Once elected or appointed a senator shall not be obliged to serve for less than three (3) years.  Three years after election or appointment every senator may be subject to the election process or reappointment.  No senator shall serve for more than two (2) consecutive terms in the same capacity as a member of the Canadian Senate.  Following a break in service of at least three (3) years in one capacity as a senator that person may re-offer in that capacity but is not excluded from seeking membership in the Senate contiguous to their previous position if they are elected or appointed in another capacity as a member of the Senate.

PART II

THE COUNCIL OF THE FEDERATION

The Council of the Federation shall be the principal joint standing committee of the House of Commons and the Senate.  By invitation of the Senate, Provinces may delegate representatives of their choice to meetings of the Council.  The management of the Council is the responsibility of the Senate.  The Governor in Council, through orders in council, may appoint House of Commons representatives to the Council or sub-committees of the Council.  Recommendations and reports of the Council, where they form a basis for legislation, shall receive first and second reading in the Senate, where upon they may be tabled in the House of Commons.

FORMULA FOR AMENDMENT TO SECTION II, PARTS I AND II

Amendments to Section II shall take place within the two years subsequent to the first publication of the results of the decennial census.  Section II may be amended by a 3/4 vote of the senators present and voting at a general or special sitting of the Senate.  An amendment is subject to a notice of motion of 12 months and subsequently to a notice of 30 days before being placed on the orders of the day.

Further, the amendments would require a majority in each of the three divisions by governmental tradition, English tradition, French civil code tradition, and Aboriginal tradition.

Section III

THE PRINCIPLE OF SPECIFIC DEVOLUTION OF POWERS FROM THE FEDERAL GOVERNMENT TO THE PROVINCES AND TERRITORIES, AND FROM THE PROVINCES AND TERRITORIES TO THE FEDERAL GOVERNMENT.

The Government of Canada will promote a devolution of powers from the Government of Canada to the Governments of the Provinces and Territories, or from the Governments of the Provinces and Territories to the Government of Canada as may be necessary from time to time to maintain a collective and equitable balance of identity, security, and self-reliance of the peoples of Canada as they may see fit to govern themselves from within the Federation of Provinces and Territories and as an integral part of the economic, social, and political life of Canada.

EQUAL ACCESS TO THE PRINCIPLE OF SPECIFIC DEVOLUTION OF POWERS.

The Governments of the Provinces and Territories and the Government and Parliament of Canada shall have equal access to the Principle of the Specific Devolution of Powers from one to the other.  Such provisions of agreement as needed for the specific devolution of powers between governments shall whenever possible be expressed as legislation and shall be subject to the usual circumstance of legislation passed by the Parliament of Canada.  With exception that such legislation may be made by proclamation issued by the Governor General under the Great Seal of Canada where so authorized by resolutions of the Senate and House of Commons; resolutions of the legislative assemblies of at least two-thirds of the provinces that have, in the aggregate, according to the then latest general census, at least fifty per cent of the population of all the provinces.

QUEBEC ENTRY CLAUSE

The following devolution of powers from the Federal Government to the Province of Quebec is agreed upon by the legislatures of the Federation upon acceptance of this Act as an amended Constitution Act of 1982.

(1) the authority and responsibility for the maintenance and development of the language interests of the people of Quebec, within Quebec, subject to the Canadian Charter of Rights and Freedoms.

(2) the authority and responsibility for the maintenance and development of the cultural interests of the people of Quebec, within Quebec, subject to the Canadian Charter of Rights and Freedoms.

(3) the authority and responsibility for the maintenance and development of the civil law and civil law code as is in the best interest of the people of Quebec, subject to the Canadian Charter of Rights and Freedoms.

These terms are accepted by all without reservation as a support for the values of the province of Quebec as it is now and as it may wish to define itself within the context of its Distinct Society.

VETO AUTHORITY AND RESPONSIBILITY IN THE SENATE

The five nationally elected senators (5) and the thirteen appointed senators together shall hold a double majority veto on legislation of national significance such as armed forces, international diplomacy, international treaties and agreements, and shall be responsible for addressing these issues in the Senate.

Provincial and Territorial senators (55) elected on a proportional representation on a provincial or territorial basis shall hold a double majority veto on legislation of significant influence on the authority and the responsibility of the province or territory in question and shall be responsible for addressing these issues in the Senate.

Appointed senators shall be responsible for addressing specific traditions or developments that are considered a reflection of the importance of the interests of the governmental traditions that they represent.  Together with other senators that have been recognized (ratified by the Senate) as members of these governmental traditions they shall hold a double majority veto on legislation of significant influence to the concerns of their particular group, notably in the areas of culture, language, and law.

LIMITS OF VETO AUTHORITY IN THE SENATE

The Senate cannot in any way be construed to have the authority to veto money bills introduced and passed in the House of Commons.  The Senate shall have the authority to implement a dilatory suspension with a six (6) month limit on the enactment of other bills introduced and passed in the House of Commons.

The Senate shall have absolute veto on culture, language, and law within the field of interest of each of the governmental traditions.  Within the Senate such decisions shall be subject to a double majority decision by the group of Senators so designated to represent the interests of each group as ratified by the Senate, subject to the Canadian Charter of Rights and with the exception of the Criminal Code of Canada and those decisions that affect the legal significance of relationships of international importance such as trade agreements, international treaties and membership in the United Nations.

.

AMENDMENTS TO SECTION III

Amendments to Section III shall be subject to the same provisions as Section I, namely that such amendments may be made by proclamation issued by the Governor General under the Great Seal of Canada where so authorized by resolutions of the Senate and House of Commons; and resolutions of the legislative assemblies of at least two-thirds of the provinces that have, in the aggregate, according to the then latest general census, at least fifty per cent of the population of all the provinces.



	
	
	













Click on the image to go to a diagram of the distribution of Senate seats.
Footnotes to Appendix A

(a)
The Constitutional Act 1867 now gives P.E.I. 4 Senate seats.  The proposal here is that they may wish to agree to keep only 4.  The rationale behind suggesting that this anomaly is appropriate in an otherwise triple E representation of the Provinces is the tremendous difference in size, population, gross product, and potential development between P.E.I. and the other provinces.  The last item, potential development, is the choice of Islanders.  Do they wish to speculate on becoming the billion dollar Hong Kong of North America, teeming with people and commerce, or will they remain by choice rural and not far from their present industrial and population base?  The choice is theirs, and if they choose a conservative point of view, they may wish to retain the present level of representation in the Senate.

(b)
The two Territories could be given 5 Senate seats each.  The present political climate, however, does not seem to establish that as desirable.  With 3 Senate seats in the Yukon, the possibility is there for them to address their own make-up as they see fit, and as it may change with time.  An odd number of Senate seats provide the opportunity for expressing a minority opinion if one exists.  The 3 Senate seats in the N.W.T. are perhaps more easily seen in relation to their potential distribution: one for each of the Inuvialuit, the Dennenday, and the Nunavut.  Once again, 3 Senate seats serve the expression of a dissenting voice from the N.W.T.

(c)
Aboriginal appointments seem condescending at first thought, but the mechanism of an appointment is not as important as the method of nomination.  The national Aboriginal organizations are diverse.  They best know how to choose from among themselves their representative for the Senate.  There is an obligation, albeit changing, of the Federal Government to the Aboriginals and of the Aboriginals to the Federal Government.  Because that relationship exists, because the Native people are themselves diverse in culture, language and geographic distribution, the need for the fore-seeable future is to maintain a developing relationship with the country as a whole by recognizing in Parliament changes between the Federal Government and the national Native associations when they occur and whether they are adverse or compatible.  With this model, both sides must have an opportunity to display their agreements and to build on those agreements while also having an effective means of expressing disagreement.

In this model the Native groups recommend, having agreed as much as possible among themselves, who they wish to see in the Senate on their behalf.  The government of the day may then accept those recommendations and present them to the House of Commons as nominations for 3 Senate positions.  A group of French and English recommendations would go through the same process.  With the opinion of the House of Commons being known and the vote being taken to have the government of the day appoint the nominees to the Senate, the Senate then ratifies the appointments.  All or some of these appointments may be sent back to the House of Commons, but in this matter the Senate does not have absolute veto.  All of this process keeps the issues and the relationships out front and consequently constructive, and if not constructive then highly visible as to the details of the disagreements.  These appointments would have the potential of being very difficult decisions for the government, but that is needed.  The time has come to make difficult decisions in relation to the Native communities of Canada.  With the political decisions that have to be made in all stages of these specifically Aboriginal Senate seats being filled, there will always be life in such an arrangement that will keep the present level of agreements moving between the Native peoples and the millions of other Canadians.  The same applies to the other two categories of Senate seats by appointment.

People are not neatly packaged and compartmentalized.  This solution does not do that.  It is a structure that will live and breathe and will not be left alone to idle.

(d)
The opportunity of the Federal Government to be responsible for the appointment of 5 French Senators, as with the Aboriginal Senate seats, means there is a continuity of a relationship between the Federal Government and the French culture/language/law concerns in Canada.  Again, as with the Aboriginal issues this new position with the Senate requires an ever-present assessment of these issues and concerns, as it should relate to the Federal Government’s policies and decisions.  The various French language, culture and legal associations, including the Legislative Assembly of New Brunswick and the National Assembly of Quebec, can put forward recommendations to the government of the day for their consideration as nominations, but the federal Government will have the official say as to who is nominated and eventually who is appointed, subject to a vote in the House of Commons, and approval (ratification) by the Senate.

For ratification purposes the appointed Senators’  terms would follow the elected Senators’  by six months.  The body of elected triple E and double E Senators that would approve the Federal Governments-House of Commons 13 appointments would be:  20 Western, 5 Ontario, 5 Quebec, 19 Eastern, 5 National, and 6 Territorial Senators.  At first, this seems out of balance, and one might suspect that only Western or Eastern Senators may be appointed, but that need not be the case.  The Federal Government can put pressure on the Western and Eastern Senators through other means.  This looks like an invitation for controversy, but it is not.  It is a very visible process that, in order to avoid controversy, will have to take a learned and conservative road.

If the nominations are placed before the House of Commons, all parties and all M.P.s can be seen opposing or supporting the nominees.  The M.P.s from every corner of Canada would have the opportunity to express the courage of their convictions.  The vote by the House would be as usual for legislation and may be recorded.  A simple majority elects on a basis of dropping the lowest on the ballot until one candidate receives a majority.  This would be a significant use of Parliament’s time, and consequently, the provision of a minimum term of 3 years is further supported (a maximum of five years subject to recall or reappointment after the 3-year minimum with a repeat of the above appointment process).

The outcome of the 5 French Senate seats appointed should be, 4 Senators that would come from Quebec with possibly one from New Brunswick while in the next term one French Senator would come from a Western Canadian French community.

Similarly, the balance expected to be presented by the House of Commons for the 5 English Senate seats should be at least 4 from Ontario, while the other would exchange from term to term between the East and the West.  The politically relevant interests of English institutions in Canada are concentrated in Toronto from the point of view of culture, law and business.  The second major centre would be Vancouver.  So the distribution of 4 Senate seats to Ontario and one elsewhere should be expected.

(e)
In this Calgary model of the Senate each of these classes of Senate seats allows for an adjustment to the Parliament of Canada that would reflect the political makeup of the country, as it will inevitably change.  The idea is to model a Parliament that would be representative of the various political traditions and major political influences in the continuity of the Canadian political fabric.  The Calgary model of the Senate has the structural diversity to adjust before the national situation becomes a nation splitting crisis.

Postscript to Appendix A

Senate Reform

Calgary Model

C.A. Grady, Fredericton, N.B.

First prepared and discussed at the Calgary Constitutional Conference, this model of a reformed Senate (see appendix A), further developed, is both a practical and political solution to Senate reform.  The model accepts as a base structure an equal, elected and effective senate but builds on that representation to accommodate the additional concerns not addressed by triple E.  Additional Senate seats are added to the structure on the basis of other valid rationales.

There are three continuous systems of government in Canada.  Longest is the time line of the Aboriginal self-government; next is the Quebec civil law government; and next is the British model established outside of Quebec.  In 1867, these three systems of government were in effect and they remain so today as three distinct systems with fundamental differences carried forward by three distinct social and institutional groups.  All people in Canada live within one or more of these three groups as mainstream members or as subgroups within each of these governmental traditions.  Considering the foregoing, the national aspirations of each of these three groups are best cared for by a Senate made up of three categories of Senate seats.  

The structure of the Senate should be able to sustain a flexibility of form to respond to the changing needs of the Canadian political venue.  A rigid structure would soon become unyielding and unresponsive.  A structure with some flexibility would necessitate moderation on the part of the Senators, and a high level of diplomatic skill, if their work is to achieve a balanced, fair and responsible participation in government.  Their choice of action must consider the potential effect on the distribution of the appointed Senate seats, a distribution that may be counter to their interests at a later date. The Senate must consider the long term result of its decisions.

Compatibility of the House of Commons and the Senate is an important consideration. After all, we are talking about the effective, fair and efficient government of the country.  It would not do to produce an upper chamber that would become the government in effect.  It would not do to produce an expensive mechanism for punishing the Government of the day every time it seemed to do something slightly unpopular.  This model achieves a balance in the form of a Senate that will remain responsive and effective as the political climate inevitably changes with time.  It must remain responsive (not submissive), and compatible, able to responsibly reply to the House of Commons, reflecting gradually the changes in the country.  The three categories of Senate seats can achieve the flexibility to maintain this balance, based on a substantial section of triple E seats.

The (Triple E( group of Senate seats (55) would be elected by proportional representation on a provincial or territorial basis.

So as not to entirely compartmentalize the representation in the elected Senate on a provincial and territorial basis, a second set of Senate seats should be filled (5) through an election of representatives by proportional representation on a national basis.

Finally, in order to ensure a responsible response from the Government of the day toward the interests expressed by the Senate, the government and the House of Commons is given the job of making appointments (13) to a third set of Senate seats, appointments which, once they clear the House of Commons, must then be ratified by the Senate.

Both the appointed group of Senators and the elected Senators should not be obliged to serve for less than 3 years, nor more than 5 years before facing an election or the exercise of reappointment.  Everyone is then always answering to the electorate, either directly or through their elected representatives.  All Members of Parliament are also seen to be making very visible decisions for which they can, and undoubtedly will, be taken to task to justify by their electorate.  When it is time to approve appointments under this Calgary model of the Senate, responsible decisions will be the order of the day.

For a demonstration of responsible government in Parliament, it is just as important to have the facility to show effective disagreement as it is to be given the opportunity to agree with the decisions being made.  With this model, the onus will be on every participant in Parliament to be seen as effectively yet constructively and with persistence to be working toward understanding one another and coming to an agreement. The ratification of the 13 appointed Senators will be a display of trust found only in agreement.  In that obligation, the elected House of Commons and the elected body of the Senate will have a common point from which to build a compatible and responsible balance in their decisions to govern the country.  A draft of a possible ballot for this model of a reformed Senate is included in Appendix B.

Possible ballot - Calgary Model - Reformed Senate    Appendix B


Ballot for the House of Commons and the Senate elections

House of Commons Riding Name.............................

Candidates Names

1........................Conservative


[image: image2.wmf]
2........................Liberal
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3......................  New Democratic Party
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4......................  Reform Party
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5......................  Confederation of Regions
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6......................  Independent
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Five Provincial (Territorial) Senate Seats by Proportional Representation 

(provincial or territorial basis)
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Appendix C

SUPPLEMENTARY NOTE (Council of the Federation):

If the Council of the Federation is seen as a committee it would provide a powerful and flexible forum for consultation, public submissions, and discussion between the interested individuals, groups, Provinces, Territories, and political parties to pre-study the issues.  It would be a mechanism by which the business of government can be done and seen to be done with more transparency and access to policy development.  As well it will serve as an initial meeting ground for the interests of the Government of the day and the Provincial and Territorial interests over such matters as fiscal policy.

The importance of having the Senate responsible for the Council is that the need for cooperation, fiscal (harmonization(, and any other intergovernmental policy development is as much its responsibility as the government of the day(s.  The success or failure of the country is as much the responsibility of an elected Senate as it is that of the Government.

Within the committee (Council of the Federation) participants would have the benefit of complete and exhaustive consultation.  Through sub-committees, both participants of the Senate and of the House of Commons could agree upon specific details of some issues.  In some cases the first draft of legislative language may be achieved.

Because the Senate (reformed) would be dominated by Provincial and Territorial representatives, and because the responsibility of management of the Council of the Federation committee is the responsibility of the Senate, the necessary provincial representation beyond the level of Senator, such as the premiers or their ministers, could be there when needed at the Federal level, during the drafting of legislation or policy development.  With this pre-study of a situation prior to going to the House of Commons or the Senate the likelihood of encountering a veto in the Senate or non-confidence vote in the House of Commons is greatly diminished.  Keeping this in mind, it now makes sense to provide each of the Provinces and Territories with that concept of agreeing to be equally unequal.  This refers to the idea that each of the Provinces and Territories may define its own area of special interest that would be covered by its right to veto in the Senate.  Quebec could define its own Distinct Society, preserving matters of language and culture to its satisfaction.  Alberta could designate energy policies as its field of interest.  The Atlantic Provinces would include fisheries as their interest; Saskatchewan the national decisions on wheat; British Columbia on Pacific Rim decisions.  This may, at first suggestion, seem to invite a huge list of veto preferences.  Remember that the forum to achieve consensus is the Council of the Federation, a standing working committee, where the demands and arguments are delivered in a transparent, largely publicly visible mechanism that will leave the participants open to public criticism and common sense pressures that will limit the extent of those veto preferred issues.  The veto preferences could be a matter of decennial revision.  In this way the Economic Union could be bilaterally developed into a series of agreements that would be adjustable and inclusive as parts of the Section II of our constitution; they might be known as the Constitutional Policy Statements on the Canadian Economic Union.  If confidence prevails then some of these statements may eventually find their way into the main portion of the Constitution under Section 1, revised BNA section 91a.

The Council of the Federation then becomes an instrument for developing the business under section 91a for federal-provincial relations on the economic union mechanism.  This is an adjustable solution.  The Council of the Federation, with such important issues as federal-provincial relations, the cooperative development of House of Commons/Senate legislation and the development of the Economic Union agreements, will become the principal means of pre-study to the government in this country.  No doubt separate institutes of study will develop or existing ones will come on board as sources of learned policy development, particularly in relation to the development of the Economic Union.

10% Proportional Representation in the House of Commons

If the House of Commons has 300 seats, and 30 of those 300 are to be elected by proportional representation, then a vehicle has been put in place that can effectively address a number of significant concerns of Canadians.  For instance to address the issue of a lack of women representatives in Parliament, the parties could present a slate of candidates for these seats by proportional representation of 90% women.  Any party not following this opportunity would be fair game for a complete rejection by 51% of the voters in Canada.  To further make this section of proportional representation in the House of Commons an effective vehicle for Canadians concerns, the distribution of these seats across the country could be on a population basis of the major metropolitan areas of Canada.  For example, Toronto, Montreal and Vancouver together comprise more than 30% of Canada(s population, or 7.7 million people, and they could receive 13 of the 30 seats.  Metropolitan Toronto would have 5 proportional representatives.  Metropolitan Montreal would have 5 proportional representatives.  Vancouver would have 3 proportional representatives.  Ottawa-Hull, Edmonton, Calgary, Winnipeg, Quebec, and Hamilton would have 2 proportional representatives each.  The remaining 5 seats could be distributed to the next largest metropolitan and/or municipal areas within 5 regional divisions of Canada; Atlantic, Quebec, Ontario, Western Canada, Northern Canada.  This may mean a proportional representative seat for Halifax, Sainte-Foy, Etobicoke, Calgary, and Yellowknife.  Because the metropolitan population centres are also centres of politically relevant diversity both in terms of people and issues, the political parties would have the open and known responsibility of giving recognition to these interests plus the national responsibility of placing more women in Parliament.  They can achieve this by finding female representatives of these diverse concerns.  This would be a leading role for Canadian women, to not only represent specific issues of concern to the metro/municipal concentrations of population but to jointly demonstrate the national issue of a lack of opportunity for the visibly competent performance of Canadian women in government, a situation that is undeniably a product of systemic discrimination in the working world of Canadian politics.
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